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MAY SITTINGS OP THE FULL COURT. 
In re bwanwiok. 
Application for Re-Admission as a Barrister. 
At the last sitting of the Pull Oourt Power 
applied for the re-admission as a Barrister of the 
Court of Frederick Ffoulkes Swanwick, who was 
disbarred in December, 1882 (see Q.L.J, Reports^ 
Vol. I. p. 117). Power stated that all the terms 
of the order of the 8th December had been com- 
plied with. 

The Chief Justice: — It will be well that you 
should not misapprehend the meaning of that 
order. You will observe that there is leave to 
apply for re-admission after twelve months but 
within eighteen months. The limit of time was 
imposed to compel him to apply while his previous 
conduct was fresh in the memory of the Court, 
and while the matters upon which his disbarment 
was founded were still provable as matters of 
general conduct. The order is not to be under- 
stood as a conditional order, pledging the Court 
to re-admit him at the expiration of the twelve 
months. He is now in the position of a person 
applying for admission as a barrister, and he 
mast show that he is a fit person to be placed on 
the roll. Failing that, we shall, of course, refuse 
to admit him. You may take it, that up to the 
time of his original admission, there is no 
question. Up to that time we wiU grant, that he 
was a fit person. During the last twelve months 
he may be able to satisfy us that his conduct has 
been such as to entitle him to admission. But 
he will have to satisfy the Oourt, that from the 
date of his admission up to the time of his dis- 
barment, he was a proper person to be admitted, 
B 



and one in whom the Court could place confidence. 
There are three matters to which reference may 
be ni%de. First, his dealing with the money of 
the man who was in prison, the case in which a 
jury found a verdict against him. Secondly, his 
conduct with regard to a special case in a criminal 
matter ; and lastly, the conduct for which he was 
disbarred. 

Power said he supposed the money matter 
referred to was the case of Brooks v. Swanwick. 
That was a matter which, he confessed, never 
occurred to him. As to the matter in connection 
with the policeman, which occurred some days 
before Bain*s case, he was prepared to argue 
that upon the affidavits already filed. As to the 
other matters, it would be idle for him to make 
any explanations without affidavits. 

TJie Chief Justice : — I am surprised the Board 
of Examiners have taken no action in the matter 
to assist the court. It seems to me to be an 
extraordinary omission of duty on their part. 

Power stated that the required notice had been 
given, and the Board made no objection. 

The Chief Justice: — That is nothing; the 
Board must certify. The fact that they make no 
objection will not help the applicant much. It 
is a matter for re-admission, and he must show 
that his general character and specific conduct 
have been such as not to disentitle him to a place 
upon the roll of the Court. A man's general 
reputation might be so evil that the Court would 
refuse to admit him, even without any specific 
charges against him. 

The motion was then adjourned until to-day, 
when Swanwick appeared in person, and applied 
to be re-admitted to the roll of Barristers. 
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He stated the order made by the Court in 
December, 1882, when he was disbarred. 

The Chief Justice'. — We may take it that 
during the last twelve months your conduct has 
been free from stain. But that is not the matter 
we directed your counsel to direct your attention 
to. So far as the twelve months are concerned 
there is prima facie proof of good conduct. You 
are required to answer specifically certain charges, 
and to show that you are a fit person to be 
admitted as a barrister of this Court. 

Swanwick stated that he had considered the 
matter very carefully, and taken advice, aUMi he 
had come to the conclusion to rely solely upon the 
judgment of December, 1882, and leave the 
matter entirely in their Honors' hands. He felt 
altogether so worn out and weary with the mental 
strain and anxiety he had undergone. 

The Attorney - General (A, Rutledge), who 
appeared for the Board of Examiners, said Mr. 
Swanwick had applied to the Board for a certfi- 
cate as to his fitness for re-admission, and that 
the Board, having in view the deliverance of the 
Court at the last monthly sitting, felt themselves 
unable to comply with the requegt. 

The Court reserved their decision. 

LiLLBY, C.J. — My brother Pring is absent in 
consequence of a slight illness ; he is unable, at 
all events, to attend here to-day, and the duty has 
fallen upon me to deliver the unanimous judgment 
of the Court. 

This is an application by Frederick Ffoulkes 
Swanwick, formerly a Barrister of this Court, for 
re-admission to the Boll of Barristers. He was 
disbarred upon motion so lately as December. 
1882 ; the order made upon that occasion was 
that <' he be ordered for his misconduct to be 
disbarred and struck ofif the roll ; leave to apply 
for re-admission at any time after the expiration 
of twelve calendar months from this date, but 
within six months after such expired period, one 
month's previous notice of the application to be 
given to the Board of Examiners The intended 
application is to be advertised during one month 
previous thereto in the Brisbane daily newspapers. 



twice a week in each, and twice a week in one 
paper circulating in the place or places of his 
residence during the twelve months preceding 
the application, if other than Brisbane. The 
application is to be supported by proof of these 
matters, and by the verified certificate of two 
respectable househoulders, that during such twelve 
months he has been a person of good &me and 
character." The object of the rule was, in the 
first place, to secure the purity of the Court's 
administration within the colony ; in the next, so 
far as it gave him any privilege whatever, it was 
merely to give him leave to apply and ask for 
re-admission. He was to show that during the 
twelve months following the making of the 
order he had been a person of good fame and 
character. He has complied with all the matter 
of the rule or order, which may be regarded as 
formal. He has given the requisite evidence of 
good character during the twelve months of his 
disbarment, and in other respects he has placed 
himself in a position to ask for re-admission. 
We may take it, therefore, that he has estab- 
lished this much — at all events, there is no proof 
to the contrary — that during the twelve, or eighteen 
months, now nearly, since the original order 
of disbarment was made, his character has been 
without anything like stain. It is observable, 
however, that so far as his professional conduct, 
during that period, was concerned, we had taken 
care that he should have no opportunity to abuse 
the confidence of the Court ; he was disbarred, 
and, therefore, could not presume to offer his 
services in a professional capacity. The extent 
of the value, therefore, of this evidence of good 
conduct is, that he has behaved himself in the 
ordinary way of life during the twelve or eightec^n 
months. Mr. Swanwick was admitted to the Bsr 
of Queensland in the year 1878. So early aftfBr 
his admission as 1879, an action was brou^fht 
against him by a client from whom he hrad 
obtained money, and a verdict was given agaii^ist 
him, the jury having found that he had not pa^ Id 
that money back to his client. The money he ]i 
been entrusted to his care, I shall state the c' ir- 



1884.] 



THE QUEENSLAND LAW JOURNAL. 



8 



oomstanoes of that case by-and-by. In oonse- 
quence of that verdict, in 1880, an application was 
made to this court by Mr. Griffith, on behalf of 
the Bar, for a rale nisi, calling upon Mr. Swan- 
wick to show cause why he should not be dis- 
barred for his misconduct in that particular 
instance. We required formal evidence on 
affidavit of the matter complained of, and 
declined at that time to act without such evidence. 
•Ae matter was merely stated to the court by Mr. 
Griffith, on behalf of the Bar, and as no formal 
evidence was given afterwards, we of course took 
no action in the matter. In 1882, again, Mr. 
8 wan wick* s conduct was brought before the 
notice of the court by my brother Harding, in 
connection with the case of Eegina v. ByrrU' 
His conduct was then severely censured, as he 
might have occasioned a very serious miscarriage 
of justice in a case in which the life of a human 
being was concerned. Mr. Swanwick apologised 
on that occasion, made a full and ample apology 
to the Court, and promised that in future the 
judges should have no cause to complain of his 
conduct. Upon that in a judgment in which we 
conveyed to him the severe censure of the court, 
and explained the very serious consequences 
which might have been the result of his conduct, 
we removed his suspension. In 1882, again, 
within a month or less afterwards, another com- 
plaint of misconduct was made to the court on 
behalf of Mr. Bulcock, for applying for costs in 
a case in an inferior court without being instructed 
to appear. We thought it appeared, that he 
might have thought he had authority to act, and 
gave him the benefit of the doubt. But on the 
same day another complaint was made that he 
bad endeavoured to obtain a sum of money from 
another person in the name of costs, to which he 
was not entitled, by means of a threatening letter 
in which he menaced the party, Mr. Bain, with 
a prosecution under the Food and Drugs Act, a 
penal matter. The party was not to be so 
intimidated, and he did not get the money ; but 
so serious was the misconduct that we ordered 
Mr. Swanwick to be disbarred, and made the 



order I have stated in my opening observations. 
We ordered at that time a paper containing a 
report of what had happened in an inferior court 
to be placed with the records of the court ; a case 
somewhat similar to that of Mr. Bain. From 
1878 to 1882 we have these frequently recurring 
instances of misconduct on the part of Mr. 
Swanwick, at last of so serious a character that 
the disciplinary jurisdiction of the court in its 
most severe form had to be exercised over him. 
We are not responsible for any misunderstanding 
in the mind of the party condemned of the order 
of condemnation. Mr. Swanwick either mis- 
understands, or afifects to misunderstand, the 
meaning of that order. He seems to desire it to 
be considered as a matter of oblivion of the past, 
entitling him as a matter of course to be re- 
admitted after the twelve months ; that it was in 
fact not a disbarment, but only twelve months' 
suspension. If we had intended it to be suspen- 
sion we are sufficiently masters of the English 
language to have said so. It was a disbarment, 
and the object of the six months' period of grace 
in the order was to compel him, if he hoped to be 
restored to his position, to present the whole of 
his professional conduct to the view of the judges. 
We did not so limit his professional conduct to 
the time during which he was disbarred, as he 
had no power to exercise it during that time, 
and tie ourselves down to his readmission after 
twelve months showing of good conduct, since 
his professional conduct was of no consequence 
whatever, he having no power to exercise it. 
This must be regarded as an order of disbarment 
with leave to show if he can that he is entitled 
to be readmitted. 

This jurisdiction has necessarily been exercised 
by all British courts with severity, I have myself 
explained the nature of the jurisdiction on two or 
three occasions when Mr. Swanwick's conduct 
has been before this court. All the profession 
in Queensland, the Bar and Solicitors included, 
from the foundation of the colony up to the 
present moment, have not given so much trouble 
and exhibited such flagrant misconduct to the 
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view of the court as Mr. Swanwick has in his 
own personal instance. I will read some obser- 
vations from the English cases, observations of 
English judges upon conduct of this character. 

In Re HiU, L.R., 3 Q.B.—An attorney, acting as clerk to 
a finn'of attorneys in completing the sale of certain pro- 
perty, received the balance of the purchase money, which 
he appropriated to his own use. On an application to 
strike him o£F the roll, he admitted the misappropriation : — 
lf«2d,— that although the misconduct was not committed 
strictly in his professional character, yet, as it was miscon- 
duct which would have prevented him from being admitted 
as an attorney, the court would exercise its summary juris- 
diction, and punish the misconduct ; and they suspended 
him for twelve months accordingly.'* 

I will show by-and-by how this case bears upon 
Mr. Swanwick himself with respect to the receipt 
of this particular money. Li that case Lord 
Cockburn makes these observations : — 

** I should add, there is one consideration I omitted, and 
which, I think, is entitled to great weight. It is that put 
to us in the course of the discussion, namely — that if these 
facts had been brought to our knowledge upon the appli- 
cation for this gentleman's admission, we might have 
refused to admit him ; and I think the fact of his having 
been admitted does not alter his position ; having been 
admitted, we must deal with him as if he were now applying 
for admission ; and as in the case of a person applying for 
admission as an attorney, we should have considered all the 
circumstances, and either have refused to admit, or have 
suspended the admission for a certain time, so where a 
person has once been admitted, we are bound, although he 
was not acting in the precise character of an attorney, to 
take notice of his misconduct." 

In this case Mr. Swanwick has been convicted of 

misconduct and disbarred, and no appeal has been 

made against the order. Lord Blackburn says — 

" If he has previously misconducted himself we should 
consider whether the circumstances were such as to prevent 
his being admitted, or whether he had condoned his oflfence 
by his subsequent good conduct. The principle on which 
the court acts being to see that the suitors are not exposed 
to improper officers of the court." 

Then again in the case of Re Poole, L.R. 4 C.P., 

of which the following is the head-note. 

"When an attorney has been struck off the roll for a 
fraudulent misappropriation of moneys of a client intrusted 
to him for investment, it is a condition precedent to his 
being restored that he should have made full restitutioiT. 
or, at least, all the restitution in his power." 

Mr. Justice Willes states : — 

•• Upon the whole, looking upon the power vested in this 
court of admitting to the responsible position of attorneys 
and officers of the court persons who thus have the sanction 



of the court for saying, that primd fade at least, they are 
worthy to stand in the ranks of an honourable profession, 
to whose members ignorant people are frequently obliged 
to resort for assistance in the conduct and management of 
their affairs, and in whom they are in the habit of reposing 
unbounded confidence; and looking to the fact that in 
restoring this person to the roll we should be sanctioning 
the conclusion that he is, in our judgment, a fit and proper 
person to be so trusted, I think we ought not to do so, 
except upon some solid and substantial grounds." 

We have no evidence here of any attempt at 

restitutioii, I have caused search to be made im 

the registers of the court, and find that execution 

was issued in the case of Brooks v. Swanwick, 

and the writ returned endorsed nulla bona. 

Then in a case reported at page 805 of the 
Law Times, February 28rdy 1884, upon an appli- 
cation on the part of the Law Society to strike 
an attorney off the roll. The ground of the 
application was that he had received a large sum 
of money from a client, which he had not repaid 
to him. Baron Pollock made these observations : — 

" It was no doubt a painful case, and one which it was 
impossible to contemplate without very grave concern. 
The case was, unfortunately, of a class too frequent— the 
case of an attorney having received a sum of money from 
a client, as the court would suppose, with the honest 
intention of applying it to the purpose for which it was 
received. But he having mingled it with his own money, 
and fallen into difficulties, he became unable to repay it. 
That was the case, and, unfortunately, as he had already 
said, it was a kind which had come before the court 
recently on several occasions, and the court had come to 
the conclusion that the sort of excuse set up could not be 
allowed to have any force when the nature of the relation 
between a solicitor and his client was considered. The 
case was one of a specific sum of money given to the 
attorney for a specific purpose, and which, therefore, 
according to all proper business habits, ought to have been 
kept separate, and specifically appropriated to the par- 
ticular purpose for which it was received, and not mixed 
up with the solicitors own moneys, the result of which 
was that it was ultimately lost. Under these circum- 
stances, with very great regret, but not with any doubt, 
the court had come to the conclusion that it was their 
duty to order the attorney to be struck of the roll." 

Then again in another case, the last I shall find 
it necessary to cite because the line of decisions 
and observations on this point is almost unde- 
viating, and has been from the foundation of the 
courts. Disciplinary jurisdiction has been 
exercised with observations similar to those made 
by these judges. Notwithstanding this discipline 
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\b well known, if men will offend it is not the 
fault of the judges if, in obedience to the peremp- 
tory behests of their duty, they find it necessary 
to exercise it with the same severity that their 
brethren have exercised it at home. Li the case 
I refer to the attorney received a £6 note, he said 
he had intended to repay it ; however, he did not 
repay it, and he was suspended from practice for 
three years. 

The amount it seems to me makes no difference 
if the circumstances show that the minister of the 
court is of a dishonest character and in a position 
where be can abuse the privilege entrusted to him 
by the court. Lord Coleridge in giving judg- 
ment, said : — 

" He had had occasion to say several times, that this 
head of the jurisdiction of the court was one which ought, 
he thought, be exercised with some severity, because the 
frauds of which this class of persons were capable of, were 
frauds which the court, by making them its officers, 
empowered them to perpetrate. It was in consequence of 
the exceptional character and credit with which they were 
entrusted as the officers of the court that they were enabled 
to commit these frauds upon unwary suitors. Therefore it 
seemed to him that the court was bound, in protection of 
its suitors, to vindicate its own character, and that when 
misconduct of its officers was brought before it the court 
was bound to be severe upon such misconduct. .... 
What, then, was to be done with a man who, in his character 
as a solicitor and occupying a fiduciary position, had 
thus got hold of the money of a poor man, misapplied it, 
and told falsehoods to cover his misappropriation of it. It 
was not an aggravated case .... and the court 
suspended him from practice for three years. " 

We are not re-opening the matter of the disbar- 
ment. I wish it to be distinctly understood that 
Mr. Swanwick stands to-day, and has stood for 
the last six months, in the position of a possible 
applicant, now an actual applicant, for admission 
to the Bar. Mr. Swanwick must go further than 
he has done, he must satisfy the court that during 
the whole course of his professional life — for we 
shall assume that at the time he was admitted his 
character was such as to warrant his admission— 
the whole time that he was actually in the pro- 
fession and had power and facility for the 
commission of these frauds, his character was 
nnstained. It was intimated to him when he 
brought this matter before the court in February 
that be must satisfy the court that he was a proper 



person to be admitted, that there was something 
behind the matter for which he was disbarred. A 
month ago I told him the specific matters he would 
be required to answer, they remain unanswered, by 
so doing and by throwing himself upon the con- 
sideration of the court, we must take it that they 
are unanswerable. That being so, I have only now 
to give the cause of the present judgment. First, 
then, these various matters affect seriously his 
general reputation. They affect more particularly 
and damage very seriously his professional repu- 
tation. I am speaking now of matters outside of 
Brooks V. Swanwick, with which I shall deal 
specifically. With regard to the case of Brooks v, 
Swanwick, we have to consider whether with that 
matter undefended and unexplained we are in a 
position to certify to the world, as we must do if 
we re-admit him, that he is a fit person to exercise 
the office of a barrister of this court or to practice 
in the combined charcwter of barrister and solicitor, 
which he was exercising at the time of his disbar- 
ment. The case of Brooks r. Swanwick is shortly 
stated thus :— ' In 1879, Brooks was committed 
for trial on a charge of larceny. Whilst he was 
in the lock-up he was visited by Mr. Swanwick, 
who then was enabled to practice only as a bar- 
rister. Subsequently at the gaol he was informed 
by Mr. Swanwick that he would take steps to 
procure bail for him, if he could offer security to 
the person willing to become his bondsman. Mr. 
Swanwick discovered that the man had £80 in 
cash, and a gold watch and chain. They did not 
appear to be considered by Mr. Swanwick 
adequate security for the risk which the bailsman 
might run, and the man told him he had £188 
odd in the Savings Bank in Sydney. Mr. 
Swanwick got the book and unauthorised sent to 
Sydney to get the money transferred to himself. 
The man was angry, and on two occasions remon- 
strated with Mr. Swanwick, but Mr. Swanwick 
said : <' I am a barrister and a member of Parlia- 
ment, and am not going to rob you.** How he 
kept this pledge we shall see. The man was over 
persuaded, gave the necessary authority to Mr. 
Swanwick to transfer the money. It appears that 
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he, banking at the time with the Queensland 
National Bank, opened an account with the Bank 
of New South Wales with this particular £188, 
and then paid moneys of his own in and mixed the 
two funds. That is a matter so severely con- 
demned by the judge in one of the cases I have 
cited. Nothing turns upon that in this instance. 
It was not by any accidental shifting of money 
that the client was defrauded in this instance* 
It is more than that. The man was tried 
and condemned. Then he asked Mr. Swan- 
wick for his money. In the meantime he 
had received by his own admission some £27. 
Sums had been paid which, I suppose, the jury 
thought had been probably paid for his defence, 
which Mr. Swanwick conducted in the District 
Court, having at that time got a solicitor in the case. 
The jury found that the whole of the moneys 
received amounted to about £170, and they found 
a verdict against him for £120, and so far as 
there is evidence before us, that sum has never 
been repaid. The money was obtained by Mr. 
Swanwick clearly on the representation of his 
professional character — of its respectability — and 
his political position as a member of Parliament 
of the colony. Confidence was induced, no doubt, 
in the man's mind by these statements. That it 
was an act outside his professional position and 
office ; that he was committing a grave breach of 
professional etiquette in acting as a man's solicitor 
when he was a barrister, goes without saying. 
But it is no defence to say that it was not received 
in his professional character, and therefore he is 
not amenable to the jurisdiction of the Court. 
Here we review his professional conduct, and his 
general conduct, and consider whether he is a 
person fit to be restored to the roll. Had he been 
at the time acting as a legal practitioner, the pro- 
fession he subsequently followed, under the late 
statute, it would have been clearly received in his 
professional capacity. It matters not, it was 
received by means of representation of profes- 
sional character to be used in a professional way, 
held in trust till the man came out, and such 
funds as were necessarily appropriated for the 



purpose of the man's defence were allowed, but 
£120 the jury found he had not repaid to his 
client. The case was worse than that, because Mr. 
Swanwick was a witness on his own behalf, and 
the jury disbelieved him. He swore he had paid 
this money, and the jury disbelieved him. We 
have gone over the notes taken at the trial by Mr. 
Justice Harding, who tried the case, and we 
agree with the jury. The effect is this, not only 
he robbed his client, but he endeavoured to 
support his robbery by false testimony. We 
believe that the verdict was not only supported 
by the evidence, but that it was true. Mr. 
Swanwick sent up an account to the prisoner in 
the gaol, in which he attempted to discharge 
himself, by setting out various payments. The 
moment it was handed to him the man said 
^ This is a swindle 1 ' and when he had subse- 
quently placed the matter in the hands of a 
solicitor, Mr. Swanwick met the latter and offered 
£50 to < square ' it, saying that he (Mr. Swanwick) 
would make it all right with the bar. In that 
account there was an amount of £77 8s. 2d., 
which he said he had paid the man by means of 
a cheque, and there is no doubt that he produced 
this cheque with a statement on the back of the 
amounts of the several notes by means of which 
the chieque was paid. But he had no receipt for 
this money. In one instance he caused Brooks 
to endorse a cheque, but there is no endorse- 
ment on this cheque, and there is no receipt for 
this money. Mr. Swanwick was then in this 
position: my oath against the oath of a man 
condemned for larceny ; Mr. Swanwick's conduct 
has not been such as to warrant this court 
placing such implicit trust in his oath and 
on himself. The jury disbelieved him. The 
evidence is that he offered £50 to ' square ' it, 
very strong proof of the client's statement that 
he had not received the money. Any professional 
man of honor charged with misappropriation, or 
an attempt to hold back money from the client 
that he should have paid, would not have made 
^ch an offer, but would have said at once, ' That 
man is a convicted scoundrel, and was he not sent 
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to gaol.' The charge would not have been made 
if there were not some truth in the client's state- 
ment that he had committed the act. What 
does he do ? He offers £50. A man of honor 
would have made no attempt at * squaring ' such 
a charge as that; and his observation that he 
would make it right with the bar shows that he 
was fully conscious of the possible consequences 
of his conduct. Now, with the regard to the cheque 
— ^£77 8s. 2d. Mr. Swanwick, when his attention 
was drawn to it, said, 'I gave the money to 
Vernon.' This was said in the presence of Mr. 
Bernard, the gaoler. Vernon, who was the man 
who went bail for Brooks (the plaintiff), told 
quite a different story. The story had been that 
it was to secure the bailsman. Vernon was called 
as Swanwick's witness, and he said he did not 
give it to him. Vernon told quite a different 
story, probably not being conscious that Mr. 
Swanwick had made a statement to Mr; Bernard 
inconsistent with it, he said I saw Brooks with a 
roll of notes which was quite large enough for a 
bundle of £80. When we look at the back of the 
cheque we find it was paid by not more than seven 
notes of the paper currency of the colony. How 
that could look like £80, when there were only 
seven notes of the paper currency of the colony, I 
don't know. This is the state of the story. The 
whole of this statement was denied by plaintiff, 
and the jury believed him. Mr. Swanwick makes 
this statement to the gaoler : * I paid it to Brooks, 
the plaintiff.' When Mr. Swanwick was asked 
why he gave a cheque for £77 3s. 2d., he said, * I 
gave him that cheque because he had the balance 
of the money in his pocket, to make up the £80, 
which he was to show to Vernon in order to make 
him sure that the risk of the bailsman would be 
protected.' The jury disbelieved him, and we 
disbelieve him too. I should not have believed 
him if I had been on the jury myself. We be- 
lieve he misappropriated the money to his own 
use, at least the £120, which the jury found 
against him, and of that amount he robbed his 
client, and endeavoured to support it by an oath 
which was false. The question now comes, can 



we say that he is a fit person to be re-admitted 
to the roll of barristers in the colony of Queens- 
land. Shame and dishonour would fall upon the 
Court if we said so. That being so, we refuse 
to re-admit Mr. Swanwick, and there will be no 
order. 



MARKEY V. MURBAY AND OTHERS. 

Convicting justioes must hear all the evidence given vivd 
voce by all the witnesses. Stevemon v. Connolly ^ 6th 
September, 1870, distinguished. 

Tms was a motion to make absolute a rule nisi 
for a prohibition. 

The appellant was brought up in the court 
below on suspicion with having the skin of a 
certain bullock, which had been stolen, concealed 
on his premises. 

The rule nisi was obtained on the ground that 
the whole of the matter of complaint was not 
heard before two justices of the peace as required 
by 17 Vict. No. 8. 

' Lilley appeared to move the rule absolute, and 
Chubb f Q.C.y appeared for Pierce, the prosecutor 
in the court below, to show cause. 

LiUey moved the rule absolute. 

Chubby Q,C,y raised the objection that the 
defendant did not draw the attention of the jus- 
tices to the question of jurisdiction in the court 
below ; and he cited Stevemon v, Connolly^ Wil- 
kinsons Queensland Magistrate, appendix p, 54. 

Lilley cited Ex parte Ryan, 3 X.S.W, Rep, 
C,L. 221, and contended that the court had no 
jurisdiction, and that the point not having been 
raised at the trial was wholly immaterial. 

LuiLBY, C.J. :— In this case the present appli- 
cant, the defendant in the court below, Markey, 
was brought up on suspicion with having a skin 
or part of a skin of a white bull concealed on his 
premises. He was convicted of the charge of 
actually having a skin concealed on his premises. 
The rule in this case was applied for on the 
ground, that the whole subject matter of the said 
complaint was not heard before two justices as 
required by 17 Vict. No. 8. 

It appears that one of the justices sat and heard 
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a part of the evidence, then, on a subsequent day, 
it was heard by the police magistrate and the 
justice who had heard part of the evidence in the 
first instance, the depositions previously taken 
before one justice only were read over, and the 
defendant was found guilty and ordered to pay a 
fine of £10. It is clear that although the first 
justice, Mr. Groom, and the police magistrate 
convicted the defendant on the subsequent hearing, 
the police magistrate did not hear the whole of 
the evidence within the meaning of the law. It 
is perfectly clear that the magistrates who convict 
must hear the evidence given viva voce by all the 
witnesses. If it is an offence cognisable before 
two justices, the two must hear it all ; if cognisable 
before a police magistrate having the powers of 
two justices, he must hear it all. The general 
principle is, that the convicting justices must hear 
all the evidence given viva voce by all the wit- 
nesses. Now in this case, they did not. Mr. 
Groom first heard part of it, then on a subsequent 
day Mr. Groom and the police magistrate sat, and 
the depositions were read over and further evidence 
taken, and the defendant was convicted and fined. 
No doubt there was a want of jurisdiction on 
their part, and the rule wiU be made absolute 
with costs. 

Our attention has been drawn to the case of 
Stevenson v, Connolly , which was decided in this 
court by Sir James Cockle and Mr. Justice Lut- 
wyche, on the 6th September, 1870. The case 
turned really upon the absence of certain evidence. 
It seems to me it did not turn upon the fact that 
the objection to the jurisdiction had not been 
taken in the court below. It seems there was 
evidence that the book belonged to the hospital, 
but there does not appear to have been evidence 
to show that the book was of greater value than 
£50. If it was intended in that case to decide 
that there must be a specific objection to the want 
of jurisdiction in the court below, then I should 
disagree with the decision entirely and would not 
follow it. As to the question of costs, I do not 
see anything in this case to relieve the respondent. 
Pierce, from the application of the general rule. 



that if a man goes to law and is worsted he must 
indemnify his opponent, so far as costs can 
indemnify him. 

Solicitors for applicant : Hamilton d Sons^ 
Brisbane and Toowoomba. 

Solicitors for respondent, Pierce: Daly d 
HeUicar, agents for Skinner ^ Toowoomba. 



BRISBANE CIVIL SITTINGS. 



LiLLEY, C.J. May 28th, 1884. 

fiEADT V. BTBNE. 

Costs, 
When a case is heard before a jury and the jury are 
unable to agree, the sncoeBsfal party on a second trial of 
the case is not entitled to the costs of the first trial. 
Wood V. Wood di Stanger, L.R., 1 P. dt D. 467, followed. 

In this case, which was an action of libel 
brought against the defendant as proprietor of a 
newspaper named Figaro^ the jury disagreed. A 
fresh jury was empannelled, and the case re-heard. 
The jury stating they were unable to agree, 
by consent of both parties, the verdict of the 
majority was taken, which proved in favour of the 
plaintiff awarding him £50 damages. Judgment 
was entered accordingly. 

Power (Real with him), for the plaintiff applied 
for costs of the first trial. 

Lilley, on behalf of the defendant, opposed 
the application. 

Lillet, G.J. : In this case there was a first 
trial in which the jury failed to agree. There 
was a second trial when, by consent, a verdict of 
the majority was taken, and found to be for the 
plaintiff with damages. An application was 
made to me on behalf of the plaintiff to allow 
him the costs of the abortive trial. I reserved 
my decision until a later period of the sittings, 
and I am ready this morning to give it. 

I shall act within the principle of the English 
cases, and particularly of that in the case of 
Wood V. Wood and Stanger, L.R. 1 P, d D. 467, 
which was tried in the Court of Probate and 
Divorce. In that case there was a first trial 
before a special jury, when the jury were unable 



1884.] 



THE QUEENSLAND LAW JOUBNAL. 



9 



to agree and were disoharged. Then there was 
a second trial before a special jury, when a 
verdict was found for the petitioner, and the 
damages were assessed at £8000. In that case 
an application similar to this was made to the 
Judge Ordinary that the payment of costs should 
include the costs of the first trial. The Judge 
Ordinary said, *' It was not the fault of the co- 
respondent that the jury were unable to agree, 
and I think, he ought not to pay the costs of the 
trial in which the petitioner did not succeed in 
proving his case." In this case the plaintiff 
failed to prove his case on the first trial, and 
virtually failed on the second, as he was only 
able to obtain a verdicti by the consent of his 
opponent. Therefore, I shall not allow the 
plaintiff the costs of the first trial. 

Solicitor for plaintiff, Bemaya, 

Solicitor for defendant, Tkynne. 



IN INSOLVENCY. 



Lillet, C.J. May 14th, 1884. 

IS THE INSOLVENT ESTATE OF JAMES YATES. 

Insolvency Act of 1874 (38 Vict., No. 6), Sec. 168, 
Subsec. 2. 

Pring Roberts on behalf of the insolvent applied 
for a certificate of discharge under section 168 (2) 
of The Insolvency Act of 1874. He stated that 
the requirements of the Act had been complied 
with, and that the affidavit of the insolvent 
showed that he (the insolvent) had paid all his 
Maryborough creditors since the date of his 
adjudication. Out of the creditors who proved in 
the estate, only one had not given his consent, 
and he could not be found. Forty-seven out of 
fifty-one creditors had been paid in full. 

His Honor asked whether the remaining three 
who had not consented were creditors for large 
amounts. 

The Official Trustee in Insolvency (Mr. New- 
man) said they were residents of New South 
Wales, one being a creditor for £167 10s., and 
the other for £105 15s. 5d. 
C 



His Honor said that the payment of the Mary- 
borough creditors looked very like a preferrent 
matter. They were paid from after acquired 
property, and that until a man got his certificate 
his property belonged to his creditors generally. 
He was afraid he should have to refuse the 
certificate. It was considered a fraud on the 
policy of the Insolvency Act for an insolvent 
to act in the way the insolvent in this case 
admitted he had acted, and though it might be 
regarded as an error of judgment, the law looked 
at it in the nature of a fraud upon the other 
creditors. 

Pring Roberts stated that the other creditors 
had not proved in the estate. 

His Honor said that did not matter, the insol- 
vent having sworn to his indebtedness to them in 
his statement. The money paid to the Mary- 
borough creditors should have been divided 
equally between all the creditors. The Official 
Trustee should have had it. 

The Official Trustee stated that his office could 
never find the man or the money either. 

Certificate refused. 



Habdino, J. May 28th, 1884. 

IN THE INSOLVENT ESTATE OF CHARLES JOHN 
GORDON. 

Insolvency Act of 1874 (38 Vict., No. 5), Sec. 168, 
Subsec. 1. 

C. F. Chubb, who appeared for the insolvent, 
applied for a certificate of discharge under section 
168 (1) of the Act. 

The report of the creditors' trustee, filed on the 
12th July, 1882, was read, and not being satis- 
factory to His Honor, he sent for the Accountant 
in Insolvency, and called his attention to^ 
sections 198, 194, and 195 of the Act, and to 
rule 185, and asked him if the accounts had been 
filed in the estate as required, and whether he 
had found it necessary to take any steps. The 
Accountant produced the Trustee's return which 
bore tbe same date as the report already read, 
and said from that return it did not appear 
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necessary to take any steps. The report and 
return were inconsistent. The Trustee was not 
present and His Honor ordered the matter to be 
adjourned until the dOth May, to enable the 
Trustee to explain his report to the court, and for 
that purpose ordered him to attend. On the 
80th May, Mr. Goertz, the Trustee, appeared, and 
stated that the report which had been filed had 
been drawn up under a certain amount of mis- 
apprehension with regard to some preferrent 
claims, and as it stood it looked ridiculous, and 
asked leave to file a further and correct report, 
which leave was granted. Upon the materials 
as they then stood the application for the certi- 
ficate was granted, and the Trustee was ordered 
to pay the costs of the adjournment rendered 
necessary by his imperfect report, which upon the 
request of both parties His Honor fixed at £5 5s. 



IN CHAMBERS. 
LiLLBt, C.J. May 80th, 1884. 

BBOINA 17. MCMTTKiX) AND DAVIES. 

Fugitive Offenders Act of 1881 — Foreiffn 
Jurisdiction Acts. 

Her Majesty has, within the jurisdiction of the High 
Commissioner for the Pacific, dominion within the meaning 
of the Fugitive Offenders Act of 1881. 

Held, that in this case the prisoners were fugitives from 
that part of her Majesty's dominions, and that there was 
jurisdiction to arrest them within this colony and to return 
them to the High Commissioner. Held, also, that the 
warrant under which the prisoners were arrested and its 
endorsement were in all respects sufficient. 

This was a return to a writ of habeas corpus. The 
facts of the case appear sufficiently from the 
judgment. 

The writ was obtained on the following 
grounds : — (1.) That the warrant under which the 
prisoners were arrested did not disclose any offence 
within the meaning of the Fugitive Offenders Act 
of 1881. (2.) That it did not appear upon the 
face of the warrant that the prisoners were 
fugitives, within the meaning of the Act. (8.) 
That the endorsement of the Governor did not 
disclose, and there was no evidence to show, that 
the Governor was satisfied that the warrant was 



issued by some person having authority to issue 
the same. (4.) That the warrant was ndt pro-^ 
perly authenticated ; and (5) that the warrant 
was not issued by a person having authority to 
issue it. 

RtUledgef A,G,f and Chubby Q.6\, appeared for 
the Crown and for the High Comissioner of the 
Pacific. Power appeared for the prisoners. 

The Attorney-General contended that the warrant 
itself disclosed an offence within the meaning of 
the Fugitive Offenders Act of 1881, namely that 
of arson. Section 9 provided that it should 
''apply to the following offences, namely, to 
treason and piracy, and . to every offence, whether 
called felony, misdemeanour, crime, or by any 
other name, which is for the time being punish- 
able in the part of Her Majesty's dominions in 
which, it was committed, either on indictment or 
information, by imprisonment with hard labour 
for a term of twelve months or more, or by any 
greater punishment." That in the place where 
the offence was committed there was no local 
statute which declared that arson was a felony, 
but that the Order-in-Council of 1877 provides for 
the establishment of the High Commissioner's 
Court, and that section 28 of that Order, when 
taken in conjunction with section 27, gives the 
High Commissioner's Court power to deal with 
offences committed within the High Commis- 
sioner's jurisdiction, and to give the punishment 
awarded by the English law for the time being. 
That the law of England makes arson a felony, 
and punishable by more than twelve months im- 
prisonment, and therefore it is an offence within 
the provisions of the Act of 1881. That there 
being jurisdiction on the part of the High Com- 
missioner's Court to punish offences under section 
9 of the Fugitive Offenders Act of 1881, he sub- 
mitted that the warrant which had been issued 
for the arrest of the prisoners, was good and 
unimpeachable, that the warrant was precisely such 
a warrant as would be issued in England for 
the crime of arson, and that on the first ground 
the contention on the part of prisoners was 
imtenable. On the second ground, he contended 
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that it was not necessary to show in the warrant 
that they were fugitives. The fact that the 
warrant is to be backed by a magistrate, by the 
Governor in this case, shows that the person 
whose arrest was sought was a fugitive from the 
place where the offence was committed. It 
might be contended on behalf of the prisoners 
that they were not <' found'' within the meaning 
of the second section of the Act, one of them 
having been brought from Adelaide. He sub- 
mitted that a man was *' found" where he was 
actually present at the time, and that although in 
the present case one of the prisoners is not in 
Queensland voluntarily he is nevertheless under 
section 2 <' found" in this colony. Reg. v. Lopez, 
27 L.C.y M.C., 48. Whether the prisoners were 
fugitives within the meaning of the statute would 
depend upon the question whether the High 
Commissioner had authority to issue a warrant 
for the apprehension of fugitives from the 
Western Pacific. 

The Chief Justice: It is enough for me that 
Her Majesty has established civil and criminal 
jurisdiction, and appointed officers to exercise that 
jurisdiction over all the islands in the Western 
Pacific, not being within the jurisdiction of any 
oivilised power. I have no doubt the High 
Commissioner has power to issue the warrant. 
Then the question arises whether section 2 
applies to the return of prisoners from the colony 
of Queensland to the jurisdiction of the High 
Commissioner. I have no doubt about that, if the 
procedure is right and the warrant and all its 
requisites are properly set out. I cannot go 
behind the warrant. 

The Attorn^ -General said he would not 
trouble His Honor further upon the question of 
jurisdiction. Then as to the third point, he sub- 
mitted that there was nothing in the Act to 
sujg^gest how the Governor was to endorse upon 
the back of the warrant that he was satisfied. The 
mere fact of his signing his name was proof that 
he was satisfied, and that it must be taken that 
the Governor, in endorsing the warrant, had acted 
rightly. That.the. s^btisfaction wm 9k thing m th^ 



Governor's mind, and he communicated the eiSect 
of that satisfaction by endorsing the warrant in 
the prescribed manner. As to the fourth point, 
he contended that the seal of the court of the 
High Commissioner showed that the warrant 
was properly authenticated. The fifth point, he 
submitted was covered by the ground already 
gone over. 

Chubb, Q.C., contended as follows : 1. The 
warrant sufficiently discloses a criminal oiSence 
within section 9 of the Fugitive Ofendeis Act 
of 1881. Technicality in charging the offence 
was not required by the Act. No objection could 
be taken to proceedings for want of form; 
Order-in-Council, 1877. A warrant in general 
terms is sufficient. Ex parte Terraz, 4 Ex. D., 
63. The offence is arson, and is properly 
stated. 2. The prisoners are fugitives. Foreign 
Jurisdiction Act, 1878, ss. 3, 5. Order-in-Council 
1879, No. 16. Fugitive Offenders Act, 1881, ss. 
2, 36. 8. The warrant is properly authenticated. 
It has tbe seal of the High Commissioner's 
Court, which is a superior court — Order-in- 
Council, 1879, No. 15. It is therefore a judicial 
proceeding of which this court will take judicial 
notice, and is proved by the seal. Evidence and 
Discovery Act, s. 39. There is a conclusive pre- 
sumption in favor of the regularity of judicial 
proceedings 1 Taylor on Evidence, 101. The 
warrant requires no signature— Order-in-Counoil, 
1877, No. 16, 185, and Form 5, warrant and 
Order-in-Council, 1879, No. 6 — but must be 
sealed. 4. It will therefore be presumed to have 
been issued by a person duly authorised. 5. The 
endorsement by the Governor is evidence of satis- 
faction. It will be presumed that he has acted 
rightly — omnia prasumuntur, &c. Endorsement 
is in his discretion, which this court will not, if it 
could, review. It is a question of a quantum 
of evidence sufficient to satisfy, of which the 
Governor is the judge. Beg. v. Maurer, 10 
Q.B.D., 513. 

Power submitted that the Crown must satisfy 
his Honor beyond any reasonable doubt that the 
persQns seeking to detain these prisoners had 
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authority by law to do so, that it was quite clear 
from the statutes and Orders-in- Council that a 
great difference existed between Her Majesty's 
jurisdiction in Her own dominions and in islands 
not under civilised power. He cited the pre- 
amble to the Fugitive Offenders Act, and section 
2, and contended that the words *<an offence 
committed in one part of Her Majesty's domin- 
ions," and to the offenders '* leaving that part 
and being found in another," meant part of Her 
Majesty's dominions as distinct from the Western 
Pacific Islands, over which she exercises power 
and jurisdiction. By section 6, the fugitive is to 
be returned to that part of Her Majesty's 
dominions from which he is a fugitive, but he 
took it that it was not intended in this case to 
return these men to the Laughlin Islands, which 
are not within Her Majesty's dominion, but to 
take them to the capital of Fiji. Section 8 pro- 
vides that after he is taken back he must remain 
in the place for six months. Section 9 declares 
that the offence must have been originally com- 
mitted within Her Majesty's dominion. That no 
Order-in-Gouncil had been made under section 
86, and that there must be a special Order-in- 
Gouncil made after the Act was passed. That 
the warrant ought to have set out that the offence 
was one punishable with twelve months imprison- 
ment or more. That the authentication of the 
warrant must be proved. That the endorsement 
must show that the Governor is satisfied that the 
warrant was issued by some person having 
authority in manner provided by section 26 of the 
Act. He referred to Nashua case, 4 B,<i Aid,, 296^ 
and DeyheVs case,^ ibid., 243, to show that it was 
necessary to state what proof was given. 

Chubb, Q.C., in reply : -" Dominions," in the 
2nd section of the Fugitive fenders Act of 1881, 
not only means the territorial dominions of Her 
Majesty, but the parts and places not within the 
dominions where she exercises power and jurisdic- 
tion. The Fugitive Offenders Act of 1843, ss. 1, 2, 
It is settled usage that, as a general rule, persons 
belonging to a state community, when in 
places not within the territorial jurisdiction of 



any power, are in the same legal position as if on 
the soil of their own state. Hall on Intemationd 
Law, 207, The Foreign Jurisdiction Act of 
1878, s, 3, empowers the Queen-in-Gouncil, by 
order, to extend the Act of 1848 and other Acts 
mentioned in the schedule, or any Acts in force 
for the time being, amending or substituted for 
the same to any country or place to which for the 
time being the Act of 1848 applies, whereupon 
such country or place assumes the character of a 
colony, with Her Majesty-in-Gouncil as its legis- 
lature ; and the 5th section of the same Act 
extends the Act of 1848 over Her Majesty's 
subjects resident in or resorting to countries or 
places not under regular Governments. The court 
and jurisdiction of the High Gommissioner was 
established by Order-in-Gouncil in 1877. A 
further Order-in-Gouncil in 1879 extended the 
Act of 1848, or so much of it as was m force, or 
any Act amending the same or in substitution for 
it, to the Western Pacific Islands. Then came 
the Act of 1881, in substitatiion for the Act 
of 1848, which it repealed. The Acts of 1848 
and 1878, with the Order-in-Goundl of 1877, 
were sufficient in themselves to constitute the 
Laughlan Islands *' dominions " within the 
meaning of the Act of 1881, but if not, the 
Order-in-Gouncil of 1879 applied the Act of 1878 
as an amending statute, and prospectively the 
Act of 1881 as an Act in substitution for that of 
1848, and Her Majesty has thereby power and 
jurisdiction, which is *' dominion," in those 
islands. 

His Honor reserved his decision and on June 
4th delivered the following judgment : — 

LUiLEY G.J. : — The prisoners have been 
brought up on a writ of habeas corpus, and upon 
that an application has been founded for their 
discharge. They were arrested by virtue of the 
following warrant : — 

To John Fowley, police officer, and other officers of this 
Court. 

William M'Murdo and Joseph Griffith Dafies, British 
subjects, have this day been charged before this court for 
that they did, on or about the 8th April, in the year of 
our Lord 1888, at Laoghlaa Islandi, fucb ialaods betef 
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islftnds in the Western Paoifio Ocean, not being within 
the limits of any British colonj, and not being within the 
jorisdiotion of any civilised power, feloniously, unlaw- 
folly, and maliciously set fire to certain dwelling houses 
the property of one Tamiu and others, with intent thereby 
then to injure the said Tamiu and others, against the form 
of the statnte in such case made and provided, and against 
the peace of Our Lady the Queen, Her Grown and dignity. 

Therefore you are hereby commanded in the name of 
Her Majesty Queen Victoria, forthwith to apprehend the 
said William M'Mnrdo, and to bring him before this 
court to answer to the said charge, and to be further dealt 
with according to law. 

Then, that warrant bears the seal of the Court' 
of the High Commissioner for the Western 
Pacific. This warrant was issued by the Court 
of the High Commissioner of the Western Pacific, 
and is to be enforced, if at all, by virtue of the 
Fugitive Offenders Act of 1881. By section 2 of 
that Act it is enacted — 

Where a person accused of iiaving committed an offence 
(to which this part of this Act applies) in one part of Her 
Majesty's dominions has left that part, such person (in 
this Act referred to as a fugitive from that part) if found 
in another part of Her Majesty's dominions, shall be 
liable to be apprehended and returned in manner provided 
by this Act to the part from which he is a fugitive. 

A fugitive may be so apprehended under an endorsed 
warrant or a provisional warrant. 

The warrant bears the Governor's endorsement, 

under section 8, which endorsement is as 

follows : — 

To all constables of police for the colony of Queensland. 

These are to authorise you to execute the within warrant 
within the said colony, by apprehending the within- 
named William M'Murdo, and bringing him before 
William Henry Day, Esq., acting police-magistrate at 
Brisbane, or some other police-magistrate of thefaid colony, 
to be dealt with according to law. 

(?iven under my hand, at Government House, this 15th 
day of May, 1884. 

A. MuBORATE, Qovernor. 

S. W. Griffith. 
The warrant in the case of Davies is in exactly 
similar words. Both are in like form, and bear 
the like endorsement. By section 8 it is enacted 
that the Governor of a British possession, <*if 
satisfied that the warrant was issued by some 
person having lawful authority to issue the same, 
may endorse such warrant in manner provided by 
this Act, and the warrant so endorsed shall be a 
sufficient authority to apprehend the fugitive in 
the part of Her Majetsy's dominions in which it 



is endorsed, and bring him before a magistrate." 
On the prisoners' behalf it has been contended 
that it does not appear that they are fugitives 
within the meaning of that statute, on the ground 
that they have not left any part of Her Majesty's 
dominions, and that the offence was not committed 
within any part of Her Majesty's dominions 
within the meaning of the statute. Upon this 
the question of jurisdiction has been raised : 
whether the power and jurisdiction of Her 
Majesty within the Western Pacific Islands 
exercised by the High Commissioner is included 
within the word "dominion" in the Fugitive 
Offenders Act, and whether the prisoners can be ' 
treated as fugitives from any part of Her 
Majesty's dominions? The solution of this 
question depends upon the nature of Her 
Majesty's power or jurisdiction within the Western 
Pacific Islands. I shall consider the question 
entirely in connection with the Foreign Juris- 
dictian Acts, the Western Pacific Orders-in- 
Council, and the Fugitive Offenders Act, 1881, 
The Foreign Jurisdiction Act of 1843 is des- 
cribed as ''an Act to remove doubts as to the 
exercise of power and jurisdiction by Her 
Majesty within divers countries and places out 
of Her Majesty's dominions, and to render the 
same more effectual." After reciting — 

That by treaty, capitulation, grant, usage, sufferance, 
and other lawful means, Her Majesty hath power and 
jurisdiction within divers countries and places out of Her 
Majesty's dominions : And that doubts have arisen how 
far the exercise of such power and jurisdiction is con- 
trolled by and dependent on the laws and customs of this 
realm, and it is expedient that such doubts should be 
removed— 

by section I it is enacted — 

That it is and shall be lawful for Her Majesty to hold, 
exercise, and enjoy any power and jurisdiction which Her 
Majesty now hath, or may at any time hereafter have, 
within any country or place out of Her Majesty's 
dominions, in the same and as ample a manner as if Her 
Majesty had acquired such power or jurisdiction by the 
cession or conquest of territory. 

By section 2 it is enacted — 

That every act. matter, and thing which may at any 
time be done, in pursuance of any such power or juris- 
diction of Her Majesty, in any country or place out of 
Her Majesty's dominions, shall, in all courts ecclesiastical 
and temporal and elsewhere within Her Majesty's 
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dominions, be and be deemed and adjudged to be» in all 
cases and to all intents and purposes whatsoever, as valid 
and effectual as though the same had been done accord- 
ing to the local laws then in force within such country or 
place. 

On the 18th August, 1877, by Order-in-Council, 
Her Majesty established civil and oriminal juris- 
diction within the islands of the Western Pacific, 
m pursuance of the Pacific Islaiiders Protection 
Acts of 1872 and 1875 and the Foreign Jurisdic- 
tion Acts from 1843 to 1875, and by virtue of any 
other powers in Her Majesty vested. By Article 
5 of that Order-in-Council, the jurisdiction 
extends and applies to certain named islands, 
and to '' all other islands in the Western Pacific 
Ocean not being within the limits of the colonieg 
of Fiji, Queensland, or New South Wales, and 
not being within the jurisdiction of any civilized 
Power, and to the waters within three miles of 
every island or place aforesaid.'' By Article 6, 
subdivision 1, the order also applies to ''all 
British subjects, for the time being, within the 
Western Pacific Islands, whether resident there 
or not." By Article 22 it is provided that — 

Subject to the other provisions of this order, Her 
Majesty's oriminal and civil jurisdiction exercisable in the 
Western Pacific Islands shall, as far as circumstances 
admit, be exercised on the principles of and in conformity 
with the statute and other law for the time being in force 
in and for England, and with the powers vested in and 
according to the course of procedure and practice observed 
by and before the courts of justice and justices of the peace 
in England, aooordinir to their respective jurisdiction and 
authorities. 

Then by section 8 of the Foreign Jurisdiction Act 
of 1878 it is enacted that — 

(1.) It shall be lawful for Her Majesty the Queen-in- 
Council, if it seems fit, from time to time, by order, to 
direct that all or any of the enactments described in the 
first schedule to this Act, or any enactments for the time 
being in force amending or substituted for the same, 
shall extend with or without any exceptions, adaptations, 
or modifications in the order mentioned to any country or 
place to which for the time being the Foreign Juaisdietion 
Act, 18^, applies. 

(2.) Thereupon those enactments shall operate as if 
that country or place were one of Her Majesty's colonies, 
and as if Her Majesty-in-Council were the Legislature of 
that colony. 

It has been contended that this section enables 

Her Majesty to make an Order-in-Council of a 



prospective character (as it is called) giving effect 
not only to statutes in existence at the time of 
promulgating the Order- in-Gouncil, but to statutes 
that may be thereafter passed. I am unable to 
construe the statute in that way, and if the 
Fugitive Offenders Act of 1881 depends upon the 
prospective force of the Order-in-Council of 1879 
(which was passed by virtue of this 8rd section), 
upon subsequent legislation, I am of opinion that 
it has no force within the colony of Queensland in 
respect of proceedings commenced within the West- 
ern Pacific jurisdiction ; in other words, that the 
statute does not authorise the application of pros- 
pective legislation by Order-in-Council. However, 
I think that in this case the jurisdiction under 
the F^ugitive Offenders Act oj 1881 does not 
need the support of the Order-in-Council of 1879. 
If it did, I should hold that that support would 
fail, inasmuch as the language of the statute 
of 1878, and even the words of Article 15 of 
the Order-in-Council of 1879, do not appear to 
me to bear a construction giving effect to a statute 
to be thereafter passed unless a special Order- 
in-Council should be issued after the passing 
of the substituted statute. No Order-in-Council 
has been issued under section 86 of the F'ugitive 
Offenders Act of 1881 applying it to this juris- 
diction of the High Commissioner. With regard 
to the F'ugitive Offenders Act of 1881, I rest 
my decision on such parts of it as do not require 
the support of any Order-in-Council. It seems 
to me, nevertheless, that irrespective of this 
omission to issue an Order-in-Council under 
section 86, and irrespective of the Order-in- 
Council of 1879, the Fugitive Offenders Act of 
1881, or at least all such parts of it as do not 
need for their operation the support of the alleged 
prospective authority of the Order-in-Council of 
1879, but rest simply upon the force of the 
statute of 1881 itself, are in operation within the 
Western Pacific Islands and within this colony. 
By section 6 of the F'oreign Jurisdiction Act of 
1878 it is enacted that — 

In any country or place out of Her Majesty's dominions, . 
in or to which any of Her Majesty's subjects are for tho 
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time being resident or resorting, and which is not sabjeot 
to any Qovernment from whom Her Majesty might obtain 
power and jurisdiction by treaty or any of the other 
means mentioned in the Foreign Jurisdiction Act, 1848, 
Her Majesty shall, by virtue of this Act, have power and 
jurisdiction over Her Majesty's subjects for the time being 
resident in or resorting to that country or place, and the 
same shall be deemed power and jurisdiction had by Her 
Majesty therein within the Foreign Jurisdiction Act, 
1843. 

Now, in my opinion, by the force of sections 1 
and 2 of the Foreign Jurisdiction Act of 1843, 
and of the Order-in-Counoil of 1877, and of 
sections 8 and 6 of the Foreign Jurisdiction Act 
of 1878, Her Majesty has within the jurisdiction 
of the High Commissioner for the Pacific 
dominion within the meaning of the Fugitive 
Offenders Act of 188 1, and that the prisoners are 
fugitives from that part of Her Majesty's 
dominions, and that there is jurisdiction to arrest 
them within the colony of Queensland, and to 
return them to the jurisdiction of the High 
Commissioner upon the endorsed warrant, if the 
instrument itself and its endorsement are in other 
respects sufficient. By force of the Foreign 
Jimadiction Acts, and of the Orders~in- Council, 
there is as much of the '< territorial " element in 
this ** dominion," ** power," or " jurisdiction " as 
is essential to uphold and exercise it. Upon the 
question of the sufficiency of the warrant, it was 
first contended that it does not disclose an offence 
within the meaning of the Fugitive Offenders Act 
of 1881, section 9, inasmuch as it does not appear 
on the face of that warrant that the offence is 
punishable by imprisonment with hard labour 
for a term of twelve months or more, or by any 
greater punishment. The warrant aptly describes 
in appropriate and technical words the offence of 
arson as it would be described in a similar instru- 
ment for the arrest of an accused person in 
England or this colony. Now by Article 27 of 
the Order-in-Council of 1877, the Court of the 
High Commissioner by the Judicial Commissioner 
has power to adjudge any such punishment as 
any court of criminal jurisdiction in England has 
for the time being power to adjudge, and the 
court I^ . the High Commissioner or a Deputy- 



Commissioner has a limited power of punishment 
for any term not exceeding twelve months, with 
or without hard labour. The Fugitive Offenders 
Act, section 9, uses the words " That the Act 
shall apply to offences punishable in the part of 
Her Majesty's dominions in which it was com- 
mitted by imprisonment with hard labour for a 
•term of twelve months or more or any greater 
punishment." The warrant and the Order-in- 
Council, of which 1 am bound to take judicial 
notice, therefore show that the offence is one 
clearly within the terms of section 9 of the 
Fugitive Offenders Act, and on this point the 
warrant must be held to be sufficient. In the 
English case of A.B., cited from the despatch of 
the 29th June, 1888, the colonial law required to 
be proved, and the distinction is that, in this 
case, it is judicially noticed. The second point, 
on the sufficiency of the warrant, is that it is not 
properly authenticated. Section 29 of the 
Fugitive Off'enders Act of 1881 declares that 
warrants shall be deemed duly authenticated for 
the purposes of the Act if they are ** authenticated 
in the manner provided for the time being 
by law." By Article 82 of the Order-in-Council 
of 1879, judicial notice is, as I have said, to be 
taken of that Order and of the principal Order 
of 1877, and of all seals used thereunder, and, 
on reference to the schedule to the Order of 1877, 
I find that a warrant in the first instance for the 
apprehension of an accused is to be issued by 
the court smd to bear the seal. I must take 
judicial notice of the seal (Article 82, Order of 
1872) and presume that it was appended, and the 
warrant issued by a person having lawful 
aoithority to issue the same, and this determines 
the third and fourth point, which latter was that 
the warrant was not issued by a person having 
authority to issue the same. The fifth point 
raised was that the endorsement does not show 
that the Governor was satisfied that the warrant 
was issued by some person having lawful 
authority to use the same. This point is in 
some degree analogous to the contention that 
where a statute authorises a justice of the peace 
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to endorse a warrant upon proof on oath of the 
handwriting of the justioe granting the warrant, 
the endorsement itself should aver that such 
proof had been given. The contention here 
being that the Governor should have averred that 
he was satisfied as required by the Act. It has 
not been decided in England that such averment 
is necessary, although no doubt if made it would 
give a more assured warrant. * This point was 
raised in England in the case of Atkins v. Rilhy, 
11 A. andE.y 777 j before Baron Parke. Without 
deciding it the learned Baron said '< he thought 
that he must presume the magistrate to have 
acted rightly, and on the requisite proof." I 
think I must do so here; and presume that the 
Governor discharged his duty as required by the 
statute, and that he was satisfied that the warrant 
had been duly issued before he placed his endorse- 
ment upon it The case for the prisoners fails on 
all points, and I remand them to custody under 
the endorsed warrant. 

The prisoners were remanded to custody 
accordingly. 

Solicitors for prisoners, Harty Mein, d Flower. 
Solicitor for Crown, Crown Solicitor. 



JUNE SITTING OF THK FULL COURT. 

REOINA V, THE MUNICIPAL CORPORATION OF 
BRISBANE. 

Local Government Act of 1878 (42 Vict, No. 8jy 

Sects. 236, 237, 240, 245, and 248. 

Under the Local Government Act of 1878 the GoverDor- 
in-Coanoil has power by proclamation to compel the 
Municipal Ooancil to take upon itself the charge of the 
Victoria Bridge. 

This was a motion to make absolute a rule nisi for 
a mandamus calling upon the Municipal Council 
of Brisbane to show cause why they should not 
undertake the care, maintenance, charge, control 
and management of the Victoria Bridge at Brisbane. 

Rutledge, A.G., Chubb Q.C. (Lilley with them) 
appeared to move the rule absolute, lieal (Byrne 
with him) shewed cause. 

The rule nisi was obtained on an affidavit of 



Robert John Gray, which set' out amongst other 
things that the Victoria Bridge was transferred to 
the Government by the Council under the Victoria 
Bridge Act of 1876, which was passed to enable 
the Council to so transfer the bridge, and that by the 
Victoria Bridge Acts of 1876 and 1877 it was pro- 
vided that all tolls on the said bridge should hence- 
forth cease and be determined. After setting out cer- 
tain provisions of the Local Government Act of 1878 
the affidavit further alleged that by a proclamaifion, 
dated the 1st March, 1888, the Govemor-in-Council, 
in pursuance of the power and authority vested in 
him by the Local Government Act of 1878, 
authorised the Council to take upon itself the charge 
of the bridge, and that by another proclamation, 
dated the 14th May, 1884, in pursuance of the 
said power and authority, ordered and declared that 
the Victoria Bridge should thereafter be and con- 
tinue under the control of the Council. The affi- 
davit then stated that the Council refused to take 
upon itself such control, and that in consequence 
of such refusal the bridge was out of repair and in 
a broken and dangerous condition, and that there 
was no sufficient remedy against the Council except 
by a writ of mandamus. The rule was obtained on 
the ground that under the Local Government Act 
of 1878, the Govemor-in-Council had power to 
make the said proclamation. 

Rutledge, A.G., now moved the rule absolute. 

A preliminary question was raised by the court 
whether the Queen could, in matters of this kind, 
sue in any other way than by a relator. After 
examining the authorities, ArchhoUVs Crown Prac- 
tice, p. I, and Comyn^s Digest — 

Lillet, C.J., said, that although the proceedings 
were irregular, they were not improper, and that 
in this colony such proceedings had always been 
in the name of the Queen. 

Real, after referring to an affidavit of W. H. Q. 
Marshall, town clerk of. the Municipality, which 
was in reply to the affidavit of B. J. Gray, contended 
that the river banks were the boundaries of the 
wards and that the bridge was therefore outside the 
Municipality, and that, by the Bridge Acts, the 
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property in the bridge, including the approaches, 
was handed over to the Govemnieut, and that 
those Acts had the effect of abolishing tolls on the 
bridge for all future time, unless authorised by ex- 
press enaotmient, and not merely the effect of 
abolishing the particular toll then chaa-ged. That 
tlie Local Government Act of 1878, being a general 
enactment, which vests in the Corporation (sec. 
24OJ all bridges witliin the Municipality was not 
euffici^it to repeal the Bridge Acts which vested 
the Victoria Bridge in the Government, and to re- 
peal the provisions of those Acts as to tolls not 
being charged on the said bridge. That the section 
giving the Council the right to charge tolls upon 
bridges belonging to the Corporation sustained 
the ccmstniotion that the Victoria Bridge did 
not pass from the Government, and went to show 
that the general act was not intended to pass it. 
That section 245 of the Local Government Act of 
1878 dbewed specially that section 240 was not in- 
tended to pass anything concerning which there 
was a specicJ act, and therefore tliat it was cer- 
tainly not intended to pass this bridge. That sec- 
tion 245 also only gave the Govemor-m-Council 
power to proclaim, bridges imder the oharge of the 
Corporation where they were within the Munici- 
pality. That the word '' control " in section 236 
waa capable of two constructions, as shown by its 
use in section 167 and in By-law 24, and that the 
word did not mean '' maintain or construct. ' That 
if the proclamation of the Governor was to have 
the effect of bringing the bridge under tlie pro- 
visions of the Local Government Acty it would in 
effect be repealing the provisions in the acts as to 
tolls. That the construction of the Bridge Acts 
was that tolls should henceforth cease, and that 
the general enactment would not be sufficient to 
empower the Corporation to reimpose tolls. That 
the fact tliat the general enactment einj^wering 
the Corporation to impose tolls had been passed, 
strongly supported the contention that the bridge 
was not intended to be included under section 245, 
or under the Act at all, and, therefore, the Gov- 
ernor's proclamation under section ^45 would 
have no effect, and would not apply to it. Assum- 
D 



ing tliat the bridge was brought under the con- 
trol of the Corporation, then he submitted that a 
meaning could be given to the word " control " in 
section 236, and to the words "charge and 
management '' in section 245, and that the general 
enactment would not do away with the provision* 
of the Bridge Acts, and would still leave with the 
Government the duty of maintaining the bridge 
free i f tolls. Lastly, he contended that the Cor- 
poration were not bound to repair or maintain the 
bridge at all, which was a queation that had never 
been decided, and he fiurther cited the following 
cases : — Williams v. Pritcfiard, 4 T,R., 2; Edding- 
ton V, Bonnan, 4 T.R., 4; Borough of Hathurst v, 
Macpherson, 4 App, Cases, 256 ; Winch r. Conser- 
vators of the Thames, L.R., 7 C.P., 448, on appeal 
L.R., 9 C,P,, 416 ; Conservators of the Tliames v, 
HaU, L.R.,8 C.P., 415. 

LiLLBT, C.J., in giving the judgment of the 
court, said : In this matter a rule nisi has been 
drawn up to show cause why a mandamus should 
not issue against the Municipal Council, com- 
manding them to take upon themselves the care, 
maintenance, control, and management of the Vic- 
toria Bridge. We think the rule is a little too 
large in its terms, because the law has thrown 
upon the council the control, care, charge, and 
maintenance of the bridge; and it is quite pos* 
sible if we allowed this rule to go in these terms, 
whenever there was a lack of repair upon the 
bridge, or any other neglect of control or manage- 
ment exercised by the council, the Crown would 
comie back upon this general rule instead of apply- 
ing for a rule for the dischaiige of a particular, 
duty. We think, therefore, it would be better to 
confine our judgment to the matter which has 
actually been submitted to us — in effect, can the 
Government hand back to the council the Victoria 
Bridge, or in other worda — in more limited terms 
as stated by Mr. Real — are the council liable to 
maintain the structure of the bridge under the 
proclamations which the Govemor-in-Council haa 
issued since the passing of the Local Government 
Act? That will depend upon the various con- 
structions which have been submitted to us — 
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upou our general opiuioo upon the various matters i 
which have been submitted to us by Mr. Real, j 
Wo think that the Bridge Act of 1876 and the 
Hollowing Aot of 18? 7, under which the Govern- i 
ment acquired the property in the Brisbane 
Bridge, left nothing further to be performed in ' 
the interests of tbe municipality — I mean, left 
nothing further at that time to be performed by 
the municipality. It was a complete purdiase 
by the Government, They took over the whole 
control, management, and luaintenanoe of the 
bridge; and by the Act giving them tlie property 
in the bridge it was freed from tolls. It was 
handed over to a body wliich pipbably lias no 
authority to impoae tolls. Tlie Governor-in-Coun- 
cil has no authiMity to impose tolls upon the 
bridge. He can only do that by virtue of some 
statute giving him the necessary power. It was 
passed from, a body having authority to impose 
tolls, to a body having no such power without a 
special statute. The bridge, then, was freed 
from toils. We think the language of the statute 
meanfi nothing nK>re than this — the existing tolls 
shall '' cease and be determined." So far as that 
Aot was comcemed, there was no power given to 
the Government, who became the possessors of 
the bridge, to impose tolls. The Municipaliiies 
Act, which was in force at that time was repealed 
by the Local Government Act which was after- 
wards passed. We think that the determination 
of the questions submitted to U8 depends entirely 
upon the Local Government Act of 1878. Now, 
by that Act, by section 167, the municipality has 
power to open and regulate the width of new 
public or private roads and ways. They have 
power, by seotion 248, to establish tolls, rates, 
and dues upon any road, bridge, and any works, 
and to make the necessary by-laws for the collec- 
tion and management of such tolls, rates, and 
dues. Then, by section 237, " the council of 
every municipality shall have the care, construc- 
tion, and management of all public highways, 
bridges," and other public works. It is only 
necessary to refer to bridges. By that section, 
then, the council of every municipality " shall 



have the care, construction, and management of 
all public bridgea" By the proviso to that sec- 
tion — I only refer to this proviso for the purpose 
of construction — ' the coimcil ol a shira shall not 
be cliarged with or bound to see to the construc- 
tion or maintenance of any main road." Now, 
what is the meaning of the words *' care^ construc- 
tion, and management " used in that section, or 
of the word " conU'ol," which is used in the 236th 
section? We think that, although "control ' 
will ordinarily mean government or management, 
still, looking at t^e statute, it has a wider inter- 
pretation, and includes maintenance, more e^)eci- 
ally when it is coupled with the words '* care and 
management.' We tliink the proviso sliows that 
the words " care, construction, management, and 
control," include maintenance, because it was 
thought necessary by the Legislature in the pro- 
viso to except " maintenance " in the case of a 
council ol a shire. If they had not made that 
exemption, the Legislature manifestly thought 
that, "care, construction, and management' 
would have included maintenance. That being 
so, tlien we have the 240th section, which vests 
the materials of all public highways, bridges, and 
so fortli, and all matters and things appurtenant 
thereto, in the municipality of the district within 
which the same respectiv^y are. Upon that 
arises the question whioh was argued strongly by 
Mr. Real — Whether the Brisbane Bridge is within 
the municipality i We think that the bridge is 
witliin the municipality. The bridge is a high- 
way carrying a road on one side of the river over 
to the other, both sides of the river — ^that is, the 
land oil both sides of tlie river — being within the 
mmiicipality. The bridge, in fact, is a portion 
of the road linking the two halves of the mimici- 
pality togetlier. The abutments on each side are 
witliiu the municipality — on one side in the north 
side^ and on the otlier in the soutli side It cer- 
tainly cannot be said that the bridge is outside 
the municipality. If it had been a bridge with 
one arch it might liave gone over without touch- 
ing the soil or water of the river, which we think 
is not within tlie munioipality ; but there was an 
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original authority given by statute — and this has 
not been in any way revoked — giving the con- 
structors of the bridge within the municipality of i 
Brisbane lejive to rest in the l)ed of the river the ' 
pien) necessary for carrying tlte niid structure of | 
the bridge. There they liave rested ever since. , 
We think by a neceesary construction tliat the 
Vnidge is W4thin the municipality of Brisbane. I 
have deeoribed the structure as nearly as I need 
to show the foundation of our opinion. But if 
it needed any further support than our opinion in 
that respect, tJie 236th J^ection of the Ijocal Gov- 
eminent Act provides that: — 

Where anj rifer oreek or vafceroonrse is so situated 
that any place one bank thereof only is within the 
manicipal district of any municipality the Governor-in- 
Gouneil may by proclamation order and declare that any 
bridge or ferry across such river creek or watercourse at 
such place and the approaches thereto or eo much of 
either bank at such place as may be necessary for the con- 
venient construction and use of a bridge or ferry and 
proper approaches thereto respectively thereat shall be 
under the control of the council of such municipality. 

" Control " here, we think, haa the meaning which 
we ascribe to it — that it includes maintenance; 
and we think the effect of the proclamation under 
this section would be to bring the bridge within 
the municipal government and within the munici- 
pality, even if the material structure of the bridge 
happened to be just outside the municipality. Of 
course that is putting the argument even more 
stn>ngly against Mr. Real's contention that is 
needful in this case, because the bridge, as I have 
»aid, rests its two ends actually within the muni- 
cipality. Then we have here the bridge situate 
within the municipality — ^the property of it — 
that is, the materials of the bridge — vested in the 
municipality. As to that vesting, it was con- 
tend^L by Mr. Real that, this being a general en- 
actment, it. was not sufficient to divest the pro- 
perty of the bridge whicfh had been previously 
vented in the Government of the colony. There 
is no doubt that artificial rules, where tliere is 
nothing else to assist in the construction of a 
statute are very useful, but we think that the arti- 
ficial rule just referred to does not a[>ply liere. 



That statute is passed after the passing of the 
Bridge Act vesting the property in the Govern- 
ment. The language of th» 240th section is 
certainly large enough in itself to divest the pn>- 
perty out of the Cn>wn; and it is to be observed 
tiiat in the old Munieipalitits Act, which was re- 
pealed by the Local Gwernment Act, there waa 
no provision vesting the pix>perty of streets and 
bridges in the Municipal Council. There seems 
to have been some rea.son, therefore, for passing 
tliis 240th section. All the roads and bridges 
and streets in the colony would be vested in the 
Crown if this section liad not been passed, and 
there is nothing in it to show that it was the 
intention of the Legislature that there should be 
any exception. All the bridges constructed in 
tJie various districts were previously the property 
of the (roveniment, but this Act sweeps them all 
into one general class and vests the property in 
the various municipeJities — in the Brisbane muni- 
cipality in tlie case of the Victoria Bridge. The 
only other question raised is — ^What was the effect 
of the Governor's proclamation ? By section 245 
there is a reservation — an exemption from the 
jurisdiction of municipalities in favour of the Gov- 
ernment under certain circumstancesw It is pro- 
vided that — 

Nothing herein contained shall authorise the inter- 
ference of any council with any public road street bridge 
ferry wharf or jetty not formed constructed erected or 
established by such council and which may be excepted 
from the jurisdiction of such council by any proclamation 
made or to be made by the Governor-in-Council or respect- 
ing which separate provision shall have been or shall be 
made by any Act. Provided always that the Qovernor-in- 
Council may by proclamation authorise any council to take 
upon itself the charge of any such public road street bridge 
ferry wharf or jetty within the limits of the municipality. 

Well, that the Grovermnent has dona What is 
the meaning of the word " authorise ? " We think 
tliat it means that the Grovemor may place any 
bridge within the municipality under the " care, 
control, and managetuent " of the municipality,, 
and they muf^t take it. We think that " author- 
ise '* really means looking at the rest of the sec- 
tion as well, that when tlie Govemor-in-Council 
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has issued a proclamation, it is an imperative duty 

on the part of the Municipal Council to perform 

the statutory provisions. By a subsequent part 

of the same section (the 245th) it is provided 

that— 

Upon any saoh proclamation as last aforesaid any 
«xi8ting trust or other provision for the management 
control or other dealing with any such pablio road street 
bridge ferry wharf or jetty as aforesaid created in pnrsa- 
anoe of any Act then in force or by other competent 
Authority shall thereupon and thereafter cease and 
•determine. 

Sc that in effect, if there had been anything left 
in the Bridge Acts of 1S76 and 1877, it was taken 
away by force of this subdivision of section 245. 
We think there is nothing more to say upon it. 
We will limit the rale. With the larger expree- 
Kion of opinion which we have given iiyt the 
general g^uidance of the parties on the whole 
•question, our oommand will simply be that the 
writ issue. Of course it will not be necessary to 
take the writ out, but the rule will be made abso- 
lute, commanding the oorpoiation to repair the 
bridge. That will be quite enough. 

Solicitors for Corporatiofn, Maephenon dk Mis- 
kin. 

Solicitor for Crown, Grown Solicitor, 
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LiLLEY G.J. 



June 24, 
July 2, 
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READY V, BYBNE. 



Practice ^ Abortive Trial — Discharge of Jury-^8econd 
Trial — Taxation of Coste—Fee* of CounteL 

In this action, which was one for defamation, there were 
two trials, the first of which was abortive, and the jury 
were discharged withoat giving a verdict. On the second 
trial the verdict of the majority was taken by consent, and 
£50 damages given for plaintiff. At the trial an order was 
made disallowing the plaintiff the costs of the first trial 
{Vide 9vspra, p. 8). 

On a summons for review of taxation of plaintiff's bill 
•costs taken out by defendant— 

Held : — ^That plaintiff was only entitled to costs of such 
matter prepared for the first trial as was available and used 
for the second trial. And that the costs of the attendance 
of witnesses should only be allowed from the date of the 
•close of the second trial. 

Lambert v, Lyddon, 4 D. d L„ 400; and Lord v. 
WardlCy 6 DoWj 174, extended. 



Henderson v. Adelaide Fire and Marine Jneuranee 
Com^pany^ 1 Auttn, Jur, 116, followed. 

The defendant had also paid his leading and janior 
counsel equal fees on the brief on the trial and the liaster 
had allowed the fee to junior counsel at two-thirds of the 
fee paid to the leading connsel. 

Held :— On a cross summons, taken out by defendant to 
revise the taxation and allow the junior an equal fee, that 
the allowance was right. 

LiUey for defendant cited Bird v. Appleton, 1 
East 111 ; Edwards v. Brown, 1 C. d J., 354 ; 
Lickbarrow v. Mason, 6 T.R., 131 ; Brown r. 
Clarke, 12 M. d W., 25 ; 1 D. d L., 409; Hen^ 
dersan v. Adelaide Fire and Marine Insurance 
Company {Supra), 

Potoer, for plaintiff. 

LiLLBY, C.J., In this case, on the trial I refused 
to allow the plaintiff the costs of the first trial, 
latere has been a taxation, and this is an appli- 
cation for a review, the defendant objecting to 
various chai^gea for witnesses on the first trial and 
for briefs. There was another point as to tlie 
judgment, which I decided in favor of the defen- 
dant and ordered an amendment. I also inti- 
mated my opinion on the authority of a Victorian 
case ( Henderson v, Adelaide Fire and Marine In- 
surance Co,, 1 Australian Jurist, 116), which I 
said I should follow, that the cost of witnesses up 
to the time of the finish of the first ti^al should 
be disallowed, and all costs, except the costs of 
attending from the date of the close of the first 
trial to the close of the second, will be disallowed. 
Then with respect to the briefs, I have found upon 
a research on my own account, a case which, I 
think, determines the matter, at all events lays 
down a principle which will guide us — Lambert v. 
Lyddon, 4. Dowling d: Lowndes, 4OO. There is no 
doubt that the costs of the briefs are costs of the 
trial, and would be entirely lost except so far as 
they were available and used for the second trial. 
In Lambert v. Lyddon there had been a trial, the 
plaintiff had failed, a new trial had been ordered 
but the parties compromised, the plaintiff being 
allowed his costs as if the second trial had taken 
place, and the verdict had been given for him. 
Then the question came up as to what costs of 
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the first trial were not recoverable by the plain- 
tiff. In that reepeet similar to thie, eixcept that 
in Lambert v. Lyddon there was an agreement, but 
hei« the oostB oi the first trial were refused by the 
judge. The principle^ then, is this — all the costs 
<^ the first trial, not usable or used in the second 
trial are loet. I use the ^ord " used." Where 
there is a second trial the costs of preparing for 
the first trial, ayaiiable and used in the second 
trial, may be and ought to be allowed by the 
Master. Patteson, J., in Lambert v, Lyddon, said, 
** one of the items was the costs of tlie briefs which 
had been prepared and used at the first trial. 
I think the Master acted rightly in allowing these 
costs^ as there was no necessity for preparing fresh 
briefs for the second trial. Another was the costs 
of the write of subpcena. I think the Master was 
right in allowing these costs also, for the writs 
would be available in the second trial, on being 
reseeled. The same rule will apply to the copies, 
because they might be altered. But I think he 
did wrong in allowing for services of the writs, as 
those could never be available for the second trial, 
and it appears that no fresh services had been 
•effected."' All connected with witnesses for the 
first trial goes, and all the costs of couns^'s fees, 
«!bc., on the first trial must go^ the plaintiff is not 
-entitled to tliem. Mr. Justice Patteaon con- 
tinues, " It may be safely assumed as a principle 
-on which the taxation should proceed, that what- 
•ever costs of the first trial are available on the 
second are costs in the cause." Mere I say avail- 
able and used, because there was actually a second 
trial. " All the other costs of the first trial are 
lost. With this intimation, the case must go 
back to the Master that he may review his taxa- 
tion accordingly." I think the Master here will 
have no difficulty in following that case. The 
]>rinciple is followed in Lord v. War die, O Dow., . 
17 4y which is somewhat converse in its parties, I 
but affirms the same principle. The costs of \ 
this summom^ must be paid by the plaintiff, also 
the costs of ihA cross sununona 

S(^icitor for plaintiff, Bernays. ' 

Solicitor for defendant, Thynne, 
E 



LiLLBT, G.J. August Ist, 1884. 

IN THE HATTEB OF THE COMPANIES ACT OF 1868, 

AMD 

IN THE HATTER OF THE OOLOBADO SILVKB MIMNO CO. 

Winding up of Company. — Jurisdiction. 

Where a Company, although ihcorporated and registered 
elsewhere, is carrying on bosiness in Queensland and has a 
representative here, the assets which the Company have 
here must be administered here, and the courts in winding 
up the Company, act within their equitable jurisdiction 
against the person ; proceedings are in penojiam and not 
tfi rem. 

Hellicar appeared on behalf of Edwaixl Philip- 
sen, a judgment creditor of the Colorado Silver 
Mming Co., of Charters Towers, in support of a 
petition by ^m for the winding up of the com- 
pany. Petitioner had sued out a writ of fi. fa. 
which had been returned unsatisfied. The Comr 
pany is incorporated and registered at Sydney, 
N.S.W.y and not in Queensland, but is represented 
by a local Board of Directors and a resident secre- 
tary at Townsyille^ which is their principal place 
of business; and it has always consisted of more 
than seven members. He referred to Buckley on 
the Companies Act to show that the court had 
jurisdiction to act. 

LiLLBT, C. J. : — ^Hef^ they are carrying on busi- 
ness within the jurisdiction, and must be treated 
as individuals: they can be sued and sue here. 
They must pay their debts, when carrying on busi- 
ness here. There is no conflict of jurisdiction. If 
that question had been raised there would have 
been some difficulty. That has not been decided 
in England yet. In the case of John Orr-Ewing, 
they have not decided that the English jurisdic- 
tion is paramount. That party waa in Scotland, 
and the bulk of his estate was there, and the 
majority of his trustees under his will were in 
Scotland. The court said they were bound to 
grant administration in England ; but the ques- 
tion of what course would be taken, if the Scottish 
Courts insisted on administering the estate in 
Scotland, is not decided. Ewing v. Orr-JSi&ing, 
63, LJ. Rep,, (H.L.) Chanc. J,3o. Then in the 
recent case of the Oriental Bank at Melbourne, 
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the English jurisdiction was allowed to prevail by 
consent : all the creditors were willing that the. 
winding up should be in England. Mr. Justice 
Moleswoith decided liiat the winding up could be 
in Victoria, but the question of winding up in 
England had not arisen wh^i he ina<le the order. 
What assets this Company have here must be 
administered here. At present there does not 
appear to be any conflict of jurisdiction, or con- 
flicting claim for winding up in any other juris- 
diction. The courts in these matters act witliin 
their equi liable jurisdiction, against the person; 
pioceedings are in personam, not in rem. If 
there h a person within th& jurisdiction you can 
deal with him, and tlirough him wiui the estate. 
If the individual were here, I could make him 
convey his estate, tliough in a foreign country ; I 
could compel him : conimit him until he complied 
with the order of the court. In respect of per- 
sonal estate, which follows the person in all 
countries, the trustee under a winding up, or the 
official liquidator, would have the pix>perty vested 
in him by order of the court. I refer you to the 
caite of Bateman v. Service, on appeal from the 
Suprefliie Court of Western Australia, 6* App. Cas. 
389, to show tliat a company can sue and ue sued 
as an individual though not registered in the local 
jurisdiction. That gives tliem the status, in fact, 
of individuals: a company may be dealt with 
and be sued as an individual. There is a quota- 
tion here from Story^s Conflict of Laws: — *' In 
the silence of any positive rule affirming or deny- 
ing or restraining the operation of foreign laws, 
courts of justice presume the tacit adoption of 
them by their own Government, unless they are 
repugnant to its policy or prejudicial to its inter- 
ests." The court continues, then, as follows : — 
'* Therefore, we liave to see whether, upon the 
true construction of this ordinance, the Legislature 
of Western Australia has said that a company in- 
corporated in another country or in a foreign 
country, not having complied with its provisions, 
cannot carry on business or make contracts in 
Western Australia by its agent without its mem- 
bers being liable individually for its debts or en- 
gagements." There is no provision in our Statute 



Law prohibiting such a company carrying on its 
business here. Therefore, it can carry on it^ 
buflinees and \\es all the liabilities of an individual 
carrying on business. 

Solicitors for Petitioner, Daly dr H el Hear. 



Harding, J. 



August 1st, 1884. 



MOLLER r. THE LION INSURANCE COMPANY, LIMITED. 

Fire Insurance. — Arbitration. — Interdict Act (31 
Vict, No, 11 ), Sec. 9. 

Chubb, Q.C., appeared in support of a summons 
on behalf of the defendants, that it might be 
ordei^ that the matters in question in the action 
be referred to arbitmtion according to the agree- 
ment contained in Clause II <^ the conditions of 
the policy of injsurance made between the plain- 
tiff and the defendants, and that all proceedings 
in the action might be stayed. 

The plaintiff wa«, by a p<dioy of in&urance. 
insured by the defendant company against lo(« 
by fire. Tlie policy contained a clause sk 

follows : — 

** If any difference shall at any time arise between the 
company and the insured or any olaimant under this 
policy as to the amount of any loss or damage by fire or 
as to the fulfilment or non-fulfilment of any of the con- 
ditions herein set forth, or as to any question matter or 
thing concerning or arising out of this insurance, every 
such dififerenoe as and when the same arises shall be re- 
ferred to the arbitration and decision of two different 
persons, one to be chosen by the party claiming and the 
other by the company, or in case of disagreement between 
them, then by an umpire to be chosen by the arbitrators 
before entering on the reference, and the costs of the 
reference shall be in the discretion of the arbitrators or 
umpire as the cRse may be, who shall award by whom and 
in what manner the same shall be paid, and the decision 
of the arbitrators or umpire as the case may be, shall be 
final, and binding upon all parties and this condition 
shall be deemed and taken to be an agreement to refer as 
aforesaid." 

A fire had taken place and the plaintiff in the 
action sued for the loss occasioned thereby. Under 
these oircumfitances the above application waA 
made under The Interdict Act, s, 9. 

Real, for the plaintiff, contended that the mat- 
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ters ought not to be referred because of die con- 
duct of the pities. That the plaintiff had no 
objection to go to arbitration as to the amount 
due, but it did not appear but that the defend- 
ants inteodfid to rely upon fraud as a defence. 

The following cases were cited: — Gillett v, 
Thornton^ L.H,, 19 Eq.f 604; Bandegger v. 
Holmes, L.R., 1 C.P,, 679; Seligmann v. Le 
BoutUlier, ibid, 681 ; Millesford v. Watson, L.R., 8 
rh., 473; WaUis v. Hirsch, 26 LJ.CP., 72. 

His Honor did not oonsider that the commission 
of fraud could have been in the contemplation of 
the parties whan tliey entered into the policy and 
tiiat it could not form a matter which the parties 
intended diould be referred to arbitration and 
made an order according to the summons, the 
matters in question involving fraud, if any, ex- 
cepted. He further ordered tliat should matters 
of fraud arise, the defendants not now raising 
the same the defendants are to pay tlie costs 
occasioned by this order so far as tluey have been 
increased thereby. Co«ts of this application of 
both parties by consent ordered to be in the dis- 
cretion of the arbitrat(M*8. 

Solicitors for plaintiff, Bunion ds Little, 

Solicitors for defendants, Macpherson c6 Miskin 



IN INSOLVENCY. 



Hardino, J. July 16th, 1884. 

IN THE MATTER OF HENRY QRALTON, AN INSOLVENT. 

Removal of Tnvstse. — Insolvency Act of 1874 (38 

Vict. No. ,5), Sec, 101, sub-sec. 4. 
This was a motion, on behalf of John Way, a 
creditor in the insolvent's estate, for the removal 
of the trustee of the estate, William Stephens, on 
the ground (1) that he had an adverse interest, 
being a mortgagee of the insolvent's property 
within 6 months of the date of the insolvency : (2) 
thjat his i^paintmemt was void, as he had voted in 
Inspect of a debt not accrued, and which was con- 
tingent. 
The facts sufficiently appear from the judgment. 



Chubb, Q.C, appeared to support the applica- 
tion. Sheridan af>peared to oppose it. 

The following cases were cited: — Ex parte 
Sheard, re Pootey, 16 Ch D., 107» Exparte Kvmber^ 
re Shieft, 11 Ch, D., 869, Ex parte Detasted, I 
Rose's Bankruptcy Cases, 824, and Robson*s Bank- 
ruptcy, 4th Eli,, p, 674, was referred to. 

HABDmG, J. : — In this estate, yesterday, Mr. 
Chubb, Q.C.> instructed by Messrs. Macpherson 
& Miskin, on behaif of John Way, a creditor, ' 
moved under the 4th sub-section of section 101 of 
The Insolvency Act, that the trustee, William 
Stef>hen8, might be removed, on the grounds (1) 
Tliat he had an adverse interest, being a mort- 
gagee o# the insolvent's property within six 
months of the date of the insolvency ; (2) That 
his appodntment was void, as he liad voted in re- 
spect of a debt not accrued, and which was con- 
tingent. Mr. Sheridian, instructed by Mr. Winter, 
opposed the application. Affidavits were sworn 
during the argument that clecu* up the second 
ground, which was virtually abandoned. As to 
the first ground, the short statement of the facts 
is as follows : — ^The insolvent, who carried on busi- 
ness in Queen Street, Brisbane, was indebted to 
Way, and in the month of February was being 
pressed by him. Under these circumstances he 
applied to Stephens for assistance, which was 
given in the shape of a guarantee by Stephens 
to the Bank of Australasia to the extent of £600, 
the Bank making certain advances to Gralton. 
On the day this guarantee was given St^>hens re- 
ceived a bill of sale from the insolvent over cer- 
tain property; whether it comprised the whole 
or only part of the insolvent's property the evi- 
dence does not show nor does it show the consider- 
ation expressed. In fact, the bill of sale is not 
befom the Court further than tliat its existence 
is stated. Matters went on so until the 3rd of 
June, when Stephens took posssession of the sub- 
ject matter of the bill of sale. On the 4th of 
June he, the insolvent, and the manager of the 
Bank of Australasia met in the street when a con- 
versation took place, in consequence of which 
Stephens paid to the Bank the amount he had 
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already guaranteed. On the I7th of June, Gral- 
ton was adjudicated insolvent, and on the next 
day Messrs. Macpherson & Miskin, on behalf of 
Way, deliveired to tlie official trustee, Mr. New- 
mitn, a letter of indemnity on behalf of Way, 
guaiun teeing him harmleee against all costs and 
eipensee arising in consequence of his entering 
into possession of the property of the insolvent. 
Mr. Miskin, a member of the firm mentioned, also 
states on oath that his firm had been instructed 
by Way to take proceedings to set aside the bill of 
sale as a fraudulent preference, and to have it de- 
clared that the property passed to and became 
vested in the trustee under The Insolvency Act. 
The first meeting of creditors was held on the 
24rth, and on that date there were pretent and 
voted at the meeting the fallowing creditors: — 
John Way, £612 2s. 7d. : John Chesney, 
£7 13s. lOd.; Bank of Australiasia, £72 17s. 
lid.; and William Stephens, £595 13s. lOd. By 
the votes of Chesney, the Bank and Stephens, 
repreenting £676 os, 7d., Stephens was appointed 
trustee. Way dissenting. The debt of the Bank 
of Australasia is the balance of the insolvent's 
debt to the Bank after deducting the £600. Step- 
hens' debt is made up of a series of amounts, pro- 
missory notesj and goods sold, and tiie amount of 
the guarantee to the Bank £600, making aJto- 
gotlier £1,595 138. lOd. Prom this is deducted 
the estimated value of the security under the bill 
of sale, £1,000, leavihg £596 13s. lOd., in respect 
of which Stephens voted Thus it will be seen 
that in his vote he has the benefit of the £600 
guarantee. It may be said that practically he 
elected himself, because if he had not voted for 
lumself, the vote of Way being overwhelming, 
would have defeated his motion. Mr. Stephens, 
in his sworn testimony, states that immediately 
after being elected he, knowing that Mr. Miskin 
was under the impression that the seizure was not 
valid, offered to state a case for the opinion of the 
court Now, the law on the subject is contained 
in several short principlea One is that no man 
ought to be the judge in his own case. Again, 
BO man should accept a position of trust in which 



his interest and duty oonflict ; a breach of either 
of these positions the law will not allow to stand. 
Persons elected trustees who have been shewn to 
have an adverse interest to the general body of 
creditors have been romoved. (Ex parte De- 
tasted, 1 liose's Bankruptcy Cases, 324,) That 
case, which is somewhat similar to this, arose in 
1813, and there the Lord Chancellor ft>und that 
he had power to appoint a co-assignee, but it has 
not been pointed out that a similar power exists 
in our court. In that case the assignee, although 
not actuaJljp^ removed, was suspended from dealing 
with the property, and another person was ap- 
pointed. It is perfectly clear from the judgment 
tihtat if the judge had not had power to appoint a 
co-afisignea he would have removed the original 
assignee. In this case I do not for one moment 
throw out any suggestion which will impeacli or 
detract from the validity ol the bill of sale held 
by Mr. Stephens, nor in any way suggest that he 
has aoted other than as any good and upright 
business man would act. But his position is this : 
He holds a bill of sale over the assets of the insol- 
vent which he himself values at £1,000. That 
bill of sale and the tniasactions on which it is 
founded, may be good, or tihey may be bad. If the 
bill of sale is bad, the law says it is bad as against 
the trustee, and tho trustee is the man who is to 
set it aside. In other words, if he takes proceed- 
ings to.6et it aside he will have to sue himself. 
A man can not, to the satisfaction of others, con- 
duct a litigation in which he is both plaintiff and 
defendant. If Stephens does take action in this: 
case, he must show that the bill of sale is good or 
that it is bad ; that is to say, he would be judge 
in his own case. His duty is to realise for the 
benefit of the oreditora, while his interest is to 
save the £1000 for himself. It cannot be said 
that this is not a position in which his duty and 
interest conflict. I think, on the whole, that the 
application must succeed. No application has 
been, made for a further meeting of creditors, and< 
possibly a further meeting would be unsatisfao- 
toiy. If an application concerning that is made 
to me subsequently it may or may not be granted^ 
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but at present it may iiieet the object ol both 
parties to simply allow tlie application, tiie result 
of which will be tliat thie official trustee will real- 
ise the assets of the estate. As to the coete, I will 
allow the costs of both parties out of the estate. 
If Way succeeds he will get his costs out of the 
mortgaged property. If he does not, and the 
mortgaged property includes everything, he will 
prolmbly meet with the succe^t; he deserves. In 
this case the application haa been made on the 
first occasion on which the court sat after the ad- 
judication, but I think it desirable to intimate 
that in all such cases it is necessary that action 
should be taken as speedily as possible, and that 
creditors who join in allowing trustees under simi- 
lar ciiDumstances to delay action may, by their 
laohes lose all remedy. 

Application granted accordingly. 

Solicitors for Way, Macpherson t(' Mi$kin. 

Solicitor for Stephens, Winter, 



AUGUST SITTING OP THE PUU COURT. 

DUNN r. BOYLE AND OTHERS. 

(Publicans Act, 27 Vict,, No. 16, a. 36.) 

Masic on licensed premises allowed when not for public 
entertainment ; costs against magistrates convicting with 
ont a majority of the Bench. 

This waa a motion to make absolute a rule nisi 
calling upon the respondents to show cause why 
a conyiction by them at the Police Court, Harris- 
▼ille, whereby the applicant was fined £5 for 
allowing music to be played on her licensed 
premises, should not be set aside. The rule was 
granted on the following grounds : — 1st, Improper 
admission of eridenoe; 2nd, No evidence that 
tlie defendant had no4: permiasion to have music 
played : 3rd, No proof that music was played in 
the part of the public house open to public resort. 

Eeal (Lilley with him) moved the rule absolute. 
R. H. Boyle ^nd R. Dmww, J.J. P., respondents, 
appeeined to show causa 

Seal cited tiie following oases: — Wilitams r. 
F 



East India Co., 3 East, 192 ; Reg. v. Curgerwen, 
L.R., 1 Cr. Ca. Res., 1 ; West v. O'Shea, Wilkin- 
son, App.,p. 66; Evers v. Masters, td., App. p^ 
60; Expte. Taper, id., p. 371. Reg. v. Wood, 1 
Dearsley and Bell ; Taylor on Evidence, 7th Ed., p^ 
838-9; R. v. Hampson, Paley, Dowltng*s Ed., p^ 
129; R. V. Turner, 5 M. d 8., 206; Morton v. 
Copeland, 16 C.B., 517, were also referred to re- 
garding special provisions in statutes, shifting 
burden of proof. 

It waa shown by affidavit that the room was a 
private one, and the music was being played by 
the applicant's daughter, who was practising her 
piano lesson. 

Harding, J. : — I t^ink we need not trouble yott 
furtlier, Mr. Heal ; on that point your argument 
seems overwhelming. 

Real asked for costs, on the ground of ill^eeling- 
on the part of the convicting magistrates. 

Lilley, VJ, : — There is a rather intricate ques- 
tion here, which I raise. In tliis case the magis- 
trates were sitting as a Court of Petty Sessions, 
and there waj» a division of opinion. The 
question is whether there should not be a majority 
to carry the conviction. But in this case it 
amounts to this, whether a minority, or no 
majority may punish or fine a man. AttentioD 
was called to this point by one of the magistrates, 
as we see from his affidavit. This is a point, not 
raised for the rule, it is a point for costs. 

Real referred to Oke's Mag. Synop. and Burns' 
Justice, p. 375; and a dictum of Ld. Dennian in 
Reg. r. Belton, 11 Q,B,, 388. 

LiLLBT, C.J. : — We think we can decide this 
ca% on the tliiixi ground, that the place where 
the alleged music was played was no part of the 
defendant's licensed premises, which was open to 
public resort at the time the muuic wa^ being 
practised by the daughter of Mrs. Dunn. I think 
it would be a very severe interpretation of this 
statute, if we were to hold that at no time could 
the family or children of a publican practise music 
on his licensed premises. Tlie act is intended 
to prevent the holdmg of musical entertainments 
upon the premises for the resort of the outside 



26 



THE QUEENSLAND LAW JOURNAL. 



1884, 



public. If we weie to uphold the decision of the 
magistrates in this caae^ a lodger on the preniisee ; 
oould not amuse himself with a piano without ths ; 
ponnission of a Justice of the Peace ; on that ac- i 
oount the rule will be made absolute. Then as ' 
to costs, so far as the evidence before us goes, it 
appears that four magistrates sat and heard the 
nmtter. There was a division of opinion, two 
being for a conviction and two opposed to it; and 
the magistrates who were oppoeed to the convic- 
tion objected, and pressed the objection upon the 
other magistrates), who were inclined to convict, 
tiiat there were two out of four and tliat the court 
was equally divided in opinion. We think on 
that ground there should be costs against the 
magistrates, because they perHisted in disregard- 
ing what is a rule of common sense and a rule ol 
common practice in this and othef courts, that 
the majority of judges sitting for tlie time being 
«hall determine the opinion of the court*. The 
magistrates here refused to abide by that rule, j 
and, in fact, pronounced, or drew up, a conviction 
which was not an order of the court. It was not < 
competent for Uiem to oveimile the other menir j 
beirs of the court. We ai^ not bound to sit as 
advisers here, but, in a case of tliis kind, the 
better course for the two magistrates who wished 
to convict was, to adjourn and get other magis^ 
trates to come, not in otder to ooovict — ^they must 
take care not to do that — but to have the whole 
ease reheard by another bench. But, unless 
there is a very strong oaae, where tiiere is a divi- 
sion of opiniom, the party should be dischaxged — 
Uiere should be no oonviction and no order made. 

HARDmo, J. : — I am of the same opinion. On 
tlie third gjround, the role will be absolute, with 
.costs against the magistrates. 

Solicitor for applicant^ O' Sullivan, Ipswich. 



SmiNO WITHOUT A JURY. 
HardixNO, j. August 18th, 19th, 1884. 

SOOTT r. WILSON AND ANOTHER. 

Suit for Administration. — Surety for due AdnUnig- 
tration, — Action to compel Administratrix to 
Administer. 

A surety for the dae administration of an estate can. 
not maintain an action against the administratrix to 
compel her to administer, though she has failed to do so 
for many years. 

Motion by one Walter Scott, for judgment ia 
accordance with the statement of claim for an 
administration decree and the usual acoounta. 
The plaintiff was one of the sureties by a separate 
bond for the due administration of the estate 
of George Olapperton, deceased, intestate, by 
Annie Wilson, one of the defendants, widow of the 
deceajsed and afterwards married to the defend- 
ant, W. A. Wilson. No defence wba put in, and 
the £acte as stated in the statement of claim were 
taken as admitted as against the defendants. De- 
ceased left one son an infant him surviving. Ad- 
ministration was granted to defendant, Annie 
Wilaon, on the 2nd of August, 1876, but she had 
failed to administer. 

Feez for tihe plaintiff. 

Harding, J,: — ^Has the plaintiff any locus 
standi? Can he maintain his action ? 

Feez : — The plaintiff stands in an exactly analo- 
gous position to the administratra as a surety 
to a prinoipal, and as a surety can compel his 
{Mincipal to discharge the debt at any time after 
it is payable^ even tiiough, he (the surety) is not 
yet troubled or molested for it {Ranelaugh v. 
Hayes, J/, Vernon 1S8) so the plaintiff can compel 
the administratrix to administer. The Court 
will not allow a weight or cloud such as this to 
hang for ever over the plaintiff's head, and it will 
do so if the defendant administratm does not 
administer. The same principle applies as to 
any other obligation of suretyship. The Court 
will not dischaj^ the plaintiff, even if he can find 
another surety to take his place {Be Stark, L,R., 1 
P. de D., 76) and it is clear there is no other way 
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in which he can free himfielf from the obligation. 
There is no precedent for such an action, but on 
thB above grounds it is wdl founded, and it is a 
case in which the Court will assist the plaintiff. 
If the .plaintiff has a locus standi the decree will 
foUow as a matter oi course. 

Harding, J.: — ^Yes. 

LUley for the defendants. The plaintiff has 
no locus standi. He cannot maintain such an 
€kction. Onlj creditors and beneficiaries can 
ordinarily sue for an administration decree, and 
the plaintiff doee not belong to either of those 
classes. The plaintiff has come here merely to 
ascertain the amount of his liability. 

Feez in reply. The plaintiff iR in Uie nature of 
a creditor. He would be responsible for any loss 
to the estate incurred through the defendant's 
negligence in not administering. 

Hardino, J, : — In this case Mr. Feee, yesterday, 
appeared for the plaintiff and moved for judgment 
on the admission of the statements contained in 
the statement of claim, by reason of the non- 
delivery of a statement of defence. Mr. Lilley 
appeared for the defendants and opposed the mo*- 
tion. The action was one brought by Walter 
Scott, who states hixoself to be one of the sureties 
by a separate bond for Annie Wilson, the wife of 
the defendant, for the due administration of the 
estate of Geoi^ Clapperton, deceased. The 
statement of claim alleges the death of Clapper- 
ton, intestate, in 1875, leaving the defendant, 
Annie Wilson, his widow, and an infant son, that 
when George Clapperton died he was entitled to 
personal property of the value of about £35,000, 
and that adminif^tration of the estate of Clapper- 
ton was on the 2nd August, 1876, granted to tlie 
defendant, Annie Wilson. The statement of 
claim fui-ther states the marriage of Annie Wilson, 
then the widow of George Clapperton to the de- 
fendant, W. A. Wilson, and claims to have the per- 
gonal estate of the deceased adiministered in this 
court. On hearing this statement of claim read, 
I suggested to Mr. Feez that the plaintiff had no 
lociM standi in this court in respect of such relief. 
Mr. Feez argued this case with such pertinacity 



that 1 determined to give th& mattei- further con- 
sideration. To entitle the plaintiff to administra- 
tion of the estate he must in some way be inter- 
ested in the estate at the time ot the death, and 
tliat interest must have become fixed in him or the 
person tlirough whom he claims by the death. 
The persons who fall within this definition are 
creditors, beneficiaries, under the will, and in tlie 
case of intestacy the neit of kin, and by the act 
of the court liaving relation back to tlie deatli of 
the testator, the executors appointed by the will 
to whom probate is granted, or, in the case of 
intestacy the administrators. The first class, 
namely, creditors, beneficiaries, and next of kin, 
have as a right in the simple form of statement of 
claim given in the schedule of the rules, judgment 
for the administration of the estate, they have 
simply to say we are creditors, beneficiaries, or 
next of kin. You, the parties having the admin- 
istration, are the defendants, and are accountable 
parties, and we have the right, as against all trus- 
tees to have yoiir accounts investigated in a court 
of equity. On the other hand, administrators and 
executors have no such rights, except under special 
circumstances. Administrators and executors 
may under special circimistances come to this 
court to l^ave their accounts taken as against the 
parties entitled to the proceeds of the estate, such 
circumstances are when difficulties of construction 
of the will arise, or from the peculiar nature of 
the dealings with the property or of the property 
itself, difficulties arise, or otherwise when it is 
difficult, or inexpedient, or dangeax>us to distri- 
bute the estate without the previous adjudication 
of the court in the matter. But in order to en- 
able executors or administrators to come and ask 
for a deoree, they have, by their statement of 
claim to lay, and by thedr evidence, to prove cir- 
oumtances which show that the special esse has 
arisen, and the simple statement of claim, whidi 
is sufficient in the case of creditors or beneficiaries 
claiming an account is insufficient and cannot be 
applied. That being the case, who is the present 
plaintiff 1 A surety to the bond of the adminis- 
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tratrix giyen when she receiyed letters of adminis- 
tr&tioQ, duly to adminiBter the estate. What 
title, therefore^ has he to require an account and 
to require the estate to be admin istered ? What 
is he surety for ? For the due administration 
oi the estate not to recedve anything out oi it. 
Consequently at the time ol the death the plain- 
tiff had no interest whatever in the estate, and 
consequently he is not entitled to the ordinaxy 
rights. Has he by an assignment become placed 
in the position of any person having any isuch 
rights 9 No; his bond is given to the oourt. 
Now, take this case a step furtiher. Supposing 
default were made by the administratrix, and the 
plaintiff, as bondstnan, was sued. The action 
would be for the debt or legacy, which was lost, 
that is to say, damages for the debt or legacy lost. 
But what would he have to prove in <Hder to 
support the devastavit^ that by means of the {He- 
vastavU the debt or legacy was lost. But sup- 
posing he recovered judgment, what would he 
have 9 Judgment against the surety, not 
against the estate. Judgment against the surety 
is stiU nothing in the nature of judgment against 
Uxe estate, and not having judgment agamst the 
estate, how, in respect of that judgment if re- 
covered, has the surety, as surety any right, to 
oome here to administer Uie estate 9 So that, 
so far, the action faila th&a it was contended 
by Mr. Feez a surety sureiy is not for ever to be 
tied up, there must be an end to it. If that argu- 
ment is tenable, a surety would have a right to 
oome to the court the moment after he signed the 
bond, that is absiutL. If the court accept the 
suretyship of a man, it wiU not allow him im- 
mediately to throw ^hB matter into* the court and 
say administer the estate yourseilf. As to the 
argiiment that a surety, having paid a debt, is en- 
titled to stand in the shoes of his pfrincipal, it is 
fallacious in so much that the judgment recovered 
against him would be a judgment against him and 
not against the estate, consequently the surety 
could not pay it off ; the surety has no means of 
administering the estate, consequently he has no 
means of placing himself in his principal's shoes, 
and that argument fails. In every way I have 



been able to lo<^ at it, the same result is ob- 
tained The plaintiff has misconceived his action 
and the ordinary results must follow. There will 
be judgment for the aefendants with costs. 

Solicitors for plaintiff, Macdonald-PaUrion it 
Fitzgerald. 

Solicitors for defendants, Macpherson dk Mi$kin 



THK VICE-ADMIRALTY COUET-IN CHAMBBBS. 
LiLLBT, C.J. August 29th, 1884. 

JACOBS AMD 0THBB8 V, THE VANOUARD AND 
FREIGHT. 

Practice — Action for Damage by Collision — Pre- 
liminary Act — Amendment of^ before Trials 
Affidavits in Vice-AdmiraUg Court need not 
show sources and means of knowledge — Vice- 
Admiralty Rule 93, 
The barques Vanguard and Famingham col- 
lided in the Pacihc Ocean* off the New Zealand 
coast, and the Famingham was sunk. This wu 
an action for damages. 

Lilley applied^ on notice of motion to amead 
paragraph 14 of the defendants preliminaiy act, 
which had been signed, sealed up, and filed in 
the llegistry, by striking out the word^ "No 
fault is attributable to the other ship, the coUisioii 
was occasioned by unavoidable accident, ' and 
substituting the words, ' The Famingham wa« 
cloee hauled on tlie starboard tack. When she 
saw the Vanguard she put her hehii arstarboard, 
instead of keeping close to the wind as she ought 
to have done, and thus ran across the bows of 
the Vanguard and caused or contributed to the 
collision.'* The pi-eliminary acts had been de- 
livered between the parties. No notice of trial 
had been given, and the action had not been set 
down far trial. 

Lilley contended that there was no reason why 
the amendment should not be allowed. The facts 
of the proposed amendment had been discovered 
since the filing of the preliminary act, and the 
amendment should be allowed. The application 
was made at the earliest possible opportimity. 
He cited lioscoe's Admiralty , p. 188 : The Vorti- 
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yerUf Swa. 618; The Frankland^ L.H. 5, A, d E, 
611. 

Real appeared to (^poee. The affidavit of 
Graham Llojd Hart in support should not be 
receiyed, it does not state his sources or means of 
knowledge. If the affidavit is received the appli- 
cation should not be granted. The Miranda, 7 
P,D., 185. 

LUley in reply. The rules of the Vice-Admir- 
alty Court do not require the means and sources 
of knowledge to be stated in the affidavit. There 
is no such rule of the Admiralty Division of the 
High Court of Justice in England. This Court 
cannot make such a rule. 

LiLLBT, C.J. : — The affidavit is admissible. I 
<:annot make a new rule of practice in the Vice- 
Admiralty Court, and there is no rule requiring 
affidavits to state the means and sources of know- 
ledge. Hie application for aiueadment will be 
granted. The object of the preliminaiy act is to 
have a truthful statement of the facts before the 
Court. The application is in time^ and I see no 
reason for refusing it, but it is an application 
which should be gnuntod only in cases whei« 
stait>ng grounds are made out in support. 
Order: — Open preliminary act — Registrar to 
amend as aaked in notice of motion. Costs to 
be costs of the, cause. 

Solicit<Mrs for defendant, HaH, Mein d: Flower. 

S(^itor for plaintiffs, Ruthning. 

Note. — 8ee Jacobs and (Hhers v. The Vanguardy 
for remarks on the amendment allowed on this 
application, poet. 



THE VICK-ADMIRAMY COCRT- 
L11.LBT, C.J. Sept. 6th, 8th, 12th, 1884. 

JACOBS AND OTHERS V. THE SHIP VANGUARD. 

Collisionr — Sailing Rulea — Port Dues Revision Act, 
1882, Schedule 4, Art. XIV. —Preliminary 
Act, Ameiuiment of. 
This was an action in rem brought by the owners 
and insurers of the barque Farninghani, again.st 
the barque Vanguard and freight, to recover 



i:3,950 damages caused by collision, and interest 
at 8% from the date of the collision. 

The facts were as follows: — On the lltli July 
last, at 6.30 a.m., tne Famingham was hove to, 
dose hauled on tlie starboard tack, under her 
two lower topsails and fore-topmast and mizen 
staysail, in mid-ocean, Lat. 44^ 50' 8., Long. 148° 
45' E., she was heading W.S.W., ihe wind being 
N.W., she was making about two and a half to 
three points leeway, and drifting about two and 
a half knots to the soutliward and westward, she 
was carrying her proper lights burning brightly. 
There was a heavy sea running, day was break- 
ing, the moon was high in the sky, and the 
atmosphere was clear. The Vanguard was first 
seen from the Famingham about four points on 
the starbocurd side, about three miles off, bearing 
N.N.W., her masta being in line; she bore down 
on the Famingham to within tliree quarters to 
half a mile, when her couFse was altered to star- 
board, and within two minutes waa altered to 
port and again brought back to starboard. The 
Famingham was struck on the starboard bow 
between the cathead and windlass by the bow of 
the Vanguard, and sank within five minutes; 
tiiree of the crew being lost. The Vanguard 
carried no lighta 

Tlie evidence of the defendants went to show 
that the morning was misty and squally, tliat they 
were keeping a good lookout, Uiat the gi'eeii light 
of the Famingham was first seen right aliead, 
distant half a mile, that it was mistaken for a 
white lights tlie binnacle light of a ship, and the 
helm was then ported, that on nearing the Fam- 
ingham the mistaJLe was discovered and the helm 
was starboarded in order to pass under the stem, 
that it was almost immediately seen that this 
could not be done, and the heim was put back in 
the hope of passing under the bow. Expert evi- 
dence was given that a green light may often be 
mistaken for a white ona 

By the plaintiffs' Preliminary Act, as originally 
filed, it was stated that no fault was attributable 
to the other ship, the coUision was occasioned by 
unavoidable accident ; to this an amendment had 
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been allowed whereby the aboiv^e statement was 
struck out and in substitution it was stated that 
when the Faniinpliain siiw the Vanjruard she put 
her hehn a starboard, and thus ran across the 
bows of the Vanguard, and caused or contributed 
to the collision. 

Chubb, Q.C., (Fain with hini) for plaintiffs, 
urged that the Faminghaiu had acted properly, 
that iR, had kept her course, and the Vanguard 
was entirely to blanie ; he relied on the Steering 
and Sailing Rulen, Art. XTV., Sched. 4, Port Dues 
Revision Act, 188.2. 

Griffith, Q.C., (Lilley with him), for defendant. 
The plaintiff can only claim interest Sroin the 
date of the probable end of the voyage (2'he 
Canada, Lush, 586), Assuming there to have 
been a bond fide mistake as to the colour of the 
lights, the Vanguard took the course which was 
justiiied at each stage of the circumatanoee, the 
defendant, is only liable for a want of reasonable 
care {The Marpesia, L.B., 4 P,C,, 220), and if the 
plaintiffs' evidence was correct the collision was 
i\\^ result of inevitable accident. The Vanguard 
had a right to assume that the Fa.niingham would 
keep her course, and there was evidence that she 
had altered it. 

Chubb, Q.V., in reply. The contention that the 
collision was the reeult of inevitable accident 
cannot now be relied on because of the amend- 
ment in the Preliminary Act. On the application 
of the Sailing Rules, he cited, The Khedive, L.R., 
6 App. Ca., 786, In support of the claim for 
interest from the date of the collision, he cited 
The Xnrthumbna, L.R,, 3 A, d^ E., 6 : Smith v. 
Kirhj, 1 Q.n,T)„lHl. 

Lillet, C.J.— On the 11th July, 1884, the ship 
Vanguard struck the barque Faminghaiu, r 
the latter veeeel sank and was to<tally lost with 
her cargo. The Famingham is valued at i>1600, 
her cargo at i:*2(>00, and her freiglit at .£350. The 
damage, therefore, if recoverable, is £3950, with 
sudi interest as the court may allow. The plain- 
tiffs' preliminary act attributed to the Vanguard 
the fault ol *' not noticing the lights of the Fam- 
ingham in proper time, and in not passing the 



stem of the Famingham by starboarding her 
helm, in proper time to enable her to so pass ; and 
in altering her course by partly starboarding her 
helm after it had become impossible to avoid col- 
lision by starboarding her helm, and when slie had 
gone 80 far out of her proper course that t^e oiUy 
chance of avoiding a collision was by keeping the 
helm hard-«t-port aiid passing the bow of the Faro- 
ingliam.'' The defendant's preliminary act stated 
" No fault is attributable to the other ship (tlie 
Famin^am). The collision was occasioned by 
unavoidable accident" Upon an application 
subsequently made to me on belialf of the defend- 
ant on an affidavit of the discovery of new facts, 
I aUowed an amendment to be made in his pre- 
liminary act, when he struck out the original alle- 
gations, that no fault was attributable to the 
Famingham, and that tlie collision was occasioned 
by unavoidable accident, and amended the act hv 
inserting the words, '* The Famingham was close- 
hauled on the starboard tack. Wlien she saw the 
Vanguard she put her helm a-starboard instead 
of keeping dose to the wind as she oug^it to have 
done, and thus run across the> bows of the Van- 
guard, and caused or oontributed to the coUimoD.'' 
The d^endant^s (Hieluninajy act was amended 
some time before the trial before any evidence 
had been taken. It was opened^n the Registry, 
amended and re-sealed without inspection. An 
amendment in the preliminary act should be 
rarely, if ever, allowed. The reasons for insti- 
tuting preliminary acts are stated by Dr. Lurfi- 
ington, the judge of the High Court of Admiralty, 
to be '' to get a statement from the parties of tlie 
circumstances recenti fa^o, and to prevent the de^ 
fendant from shaping his case to meet the case 
put forward by the plaintiff. In practice they 
have been found very useful : and neither party 
is aUowed to depart from the case he has set up 
in his preliminary act." (The Vortigern, Swabey, 
518 ; H.M,S, Inflexible, Swahey, S3,) At tlie 
trial, after tlie evidence had been taken, the de- 
fendant's counsel contended (1) That the collision 
was the result of unavoidable accident. (2) That 
the Famingham caused or contributed to the col- 
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iision. Plaintiffs' counsel objected to the de- 
f efDdant being allowed to depart from the case set 
up in his preliminary act, and being permitted to 
revert to the defence of unavoidable accident. 
Although thenno may be cases where thoroughly 
reliable testimony and an overwhelming balance 
of truth and justice may constrain the judge to 
relax the general rule, and to decide upon the 
-caae which he believes tO' be actually proved before 
him ; yet this is not such a casei The defendant 
-deliberately by his amendment withdrew his first- 
defence of unavoidable accident, and I cannot 
BufBciently rely on tlie te6tinu>ny of the defend- 
ant's witnesses, who were present when the colli- 
sion occurred, to justify nie in relaxing the general 
rule. But, if I properly could, or w^:^ disposed 
tOi allow him to take advantage now of this de 
fence of inevitable accident, 1 think he has failed 
to sustain it. On the contrary, my opinion is 
that he was sailing in niid-ocean at a speed of ten 
or eleiven knots an hour, without lights or a good 
lookout, and in careless coniidence which brought 
hkn, by his neglect of ordinary care and nianage- 
niant> within the range of the danger by which 
he was surprised, and which it was then too late 
by the exercise of skill to avoid, or which he failed 
At all events to avert. I think the truth of the 
matter rests in the sttUeonent of the master of tlie 
Vanguard to the master of Uie Faminghain 
(Hayward), who says, " I had often a conversation 
with Captain Shaw of the Vanguard after the 
collision. He blamed the mate for being the sole 
caii»e of the collision — the mate of the Vanguard 
— for not keeping a proper lookout ; he had had 
to warn him several times on the voyage." This 
statement is uncontradicted. After hearing the 
evidence of Captains Morns and Hansard, I am. 
bound to regard it as possible, in the state of the 
weathor described, to mistake a green light for a 
white one ; but, although one pair of eyeft may 
make this mistake, il is less probable, if possible, 
that three men looking at different moments at 
the name object should make the like mistake. I 
seriously doubt the evidence of the mate and 
lookout men of the Vanguard, and, if it be 



essential to my decision of the case, I decline to 
act upon it. There is no doubt tlie Farningham 
was carrying her proper lights. I think when the 
Vanguard's mate and men with their bad lookout 
fijtst saw the light, whether it appeared white or 
green, there was, as the event proved httle or no 
chance of escaping the collision by the exercise of 
ordinary skill. The mate's first order, hardnar 
port^ showed the closeness and ui-gency of the 
danger, and that he saw it was impossible to pass 
aiiteini of the Farningham by keeping or putting 
his helm a-starboard as he ought to have done, 
the light being green. If he had kept his helm 
liard-a-port^ it is possible he might have avoided 
so serious a collision, carrying away perhaps the 
bowsprit, or doing some less damage than sinking 
the FaminghanL Instead of doing so he ordered 
his helm a-«tarboard, and then before tliat was 
done, when the helm was amidsliip, he ordered 
it hard-a-port again. These two last orders were 
either to mitigate the oc^lision, or perchance to 
clear the Farningham across her bows. He failed. 
There was not^ in my judgment^ such unavoidable 
accident as would free the defendant from liabil- 
ity. The rule laid down by Lord Stowell in l^he 
Woodrop (2 Dodson) was *' That the law imposed 
upon the vessd having the wind free, the obligsr 
tion of taking proper measures to get out of the 
way of a vessel close-hauled, and of showing that 
it had done so.'' 'ilie expression close-hauled is^ 
not limited to vessels which are sailing as close 
as possible to the wind. (Abbott^ 11th Ed., 60 j^.) 
The question on wiiich the case must be deter- 
mined then, is whether the Farningham caused 
or contributed to the collision ? Were any 
measures tckken on board the Farningham which 
counteracted and d^eated those on board the 
Vanguard ? This defence arises on the amended 
preliminary act. As originally framed the defend- 
ant's act attributed no blame to the Farningham. 
This defence depends partly on the evidence priven 
by the mate and seamien of the Vanguard, and 
partly on the evidence of Captains Morris and 
Hansard. The defendant's witnesses say that 
after the collision Lawton, the helmsman of the 
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FarninghaiTi, said, " At the time he saw us 
(Vanguard) coming down upon them he kept her 
off on a good full." The evidence of men whose 
conduct may be said to be on trial is always open 
to the suspicion that they will try to make the 
best case for themselves, and it happens in this 
instance tliat at the inquiry before the Marine 
Board, afterwards, none of the witnesses men- 
tioned the alleged statement of Lawton. The 
mate of the Vanguard could not misunderstand 
its significance, for if the Famingham had been 
kept at a good full, she might have gathef^ way, 
gone ahead, and so altered her position as to 
have prevented the Vanguard from going on her 
port-helm, safely across her bows, and avoiding the 
collision. No statement of this kind appears even 
to have been made by the mate or any person 
to the master (Shaw) of the Vanguard before he 
gave the instructions for the defendant's pre- 
liminary act. 'Rie eyidence comes before me 
with too much suspicion on it to be trustworthy, 
and I cannot rely upon it ati all. On the contrary, 
the evidence of the master of the Famingham and^ 
his helmsman (Lawton) is clear and! precise — 
" She was braced sharp up on the starboard tack. 
She was drifting; making about south-west by 
south course at the rate of about 2J knots an 
hour. I did not alter the course of the Faming- 
ham, not one half point. It was not my duty ; 
in fact the wheel was never shifted; and the 
helmsman says, " we were hove to. I never moved 
it [the helm] ; she was not steering at all : she 
was steering herself. Was she making any way ? 
Not much — she was head-reaching." He denied 
that he had ever said he had " kept the Fajning- 
ham a good full." He also said, " the Famingham 
was drifting as much as she was going." I see 
no evidence to show affirmatively, as against the 
foregoing, that the Famingham caused or con- 
tributed to the collision. It is difficult to estimate 
the force of opinion evidence on circumstances 
such as surrounded these ships. Time, distance, 
speed, position of the ships, dec, are all more or 
less elements of uncertainty. The duty of the 
Famingham was to remain as she was, and of the 



Vanguard being the ship running free with tlie 
wind to keep or manoeuvre dear of her. She 
did neither, and she must show that the 
Famingham did something to prevent her. The 
evidence, I think, shows that, having got too close 
to get clear, the mate of the Vanguard, changing 
his starboaixl helm to hard-a-ports starboard, and 
hard-a-port again, brought his ship into the posi> 
tion to strike the Famingham on her bow and to 
cause the collision. In the time tliat elapsed it 
is stated that, to let the Famingham fall off from 
two to four points, a change of sail must be made, 
as well as a change <^ the helm. No change of 
either was made, and there is nothing to satisfy 
me that (he Famingham had by either mecms so 
changed her position relativeiy to the Vanguard 
as to cause or contribute to the ooUisioD, which 
I think the careless and flurried management of 
the Vanguard had first brought near, and then 
rendered inevitable. 

On the first defence I find, if necessary, against 
the defendant, that there was no unavoidable 
accident; and on the second, that the Faming- 
ham did not cause or contribute to the collision. 

Judgment for £3950 damages, and interest at» 
7 per cent, from the time of the probable termin- 
ation of the Famingham's voyage at Adelaide 
until judgment (Th^ Canada, lAi%hingttm, 586). 
The Vanguard and her freight and bail, if any,, 
are condemned in the amount to be found due to 
t^ie plaintiffs and in ooste. The time for the 
computation of interoet to be 1st August, 1884. 
The date was fixed by consent of the parties in 
court, and was entered in judgment as above. 

Solicitor for plaintiffs, Rufhnifig, 

Solicitors for defendant. Hart, Mein ^ Flower, 
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SEPTBUBER SITTING.S OF THE FULF. COURT- 
8BFTOK V. DICKSON. 

Agreement for Partnership, — Want of Parties, — 
Demurrer, 

Held, that a claim for partnership without chtiming 
BOtne eoB&eqtfential relief is bad in law, and therefore 
demarrahle, but that as this was not one of the grounds on 
which the defendants argued the demurrer, each party 
must pay their own costs. 

The plaintiff had pointed out ceitain pastoral 
oountry to the defendant, and the defendant 
afterwards, on the 10th February, 1883, wrote to 
the plaintiff as follows: — "What we propose is 
to put our stock, including horses, plant, etc., to 
the value of £3,000 ; and you, after we. have been 
paid back by the station all nnoney ex|x;nded by 
UB on ^aid i>lace, working expenses and with 
interest at 8 per cent, per annum added, you get 
^ share in the piofits after sale, or if not sold 
after four yeai-s to have the place valued and 
your share valued and treated as having that 
share in the station. We find money to work 
the place, and woirking expenses not to exceed 
.£400 per year, out of whicli you find bulls, horses, 
wages, rent, etc., from the date we land the cattle 
on the country." The plaintiff immediately 
accepted this offer, and the plaintiff and defend- 
ant afterwards set out with cattle and arrived at 
tiie said oouutry when the defendant refused to 
peorforrn his part of the said agreement. Tlie 
plaintiff olaimed (1) that under the terms of the 
letter of the 10th of February, 1883, it njay be de- 
clared that the plaintiff became, entitled as a 
partner with the defendant and others unknown 
to the plaintiff but known to the defendant, to 
one-fourth share in the station hereinbefore men- 
tioned and of the profits thereof: (2) or in the 
alternative £5,000 damage : (3) such further or 
other relief as the nature of the case may require. 
The defendant demurred to so much of the 
claim as claimed a partnership, on the following 
grounds, whidi were the only grounds on which 
the demurrer was ai^ed at the hearing: — That 
the said letter and the acceptance by the plaintiff 
G 



of the offer therein contained did not constitute 
a contract for a partnership between the plaintiff 
and defendant, and any other person or peft-ftons 
whomsoever, and that such dtelaration cannot be 
made in the absence of such other petiBons. 

Griffith, Q.C.y (Pain with him) for the defend- 
ant. The agreement is clearly not one for 
present partnership, but at most, one for a part- 
ner^ip at a future time, subject to certain con- 
tingencies. No declaration for partnership can 
be made till the contingencies happen. But in 
any case the proper parties are not here, the plain- 
tiff cannot be declared a partner with the defend- 
ant and others unknown. He should have dis- 
covered the others and joined tliem. 

Chubb, Q,C., (Feez with him) for the plaintiff. 
Under the practice established by the Judicature 
Act, a demurrer for want of parties will not lie, 
Werdermann v. Society GSnirale d' ElectricitS, 19 Ch, 
D,, 246. The defendant should have joined the 
other defendants when the plaintiff did not. 
The agreement is one for present partnership, and 
the most that can be made out against us, is that 
it is one for present partnership with an agree- 
ment for future division of profits. It is clear 
that there was to be a division of profit and loss, 
and that a partnership was intended. The 
defendant might nominate the other partners. 
Ex parte Davis, 4 De G. J, <k Sm., 523. 

Feez, followed. 

Griffith, Q.C., rephed. 

LiLLBT, C.J. : — In this case the plaintiff, after 
setting out certain facts and the substance of a 
letter, has claimed a declaration, tiiat he, the 
plaintiff, became entitled as partner to defendant 
and otlierK, unknown to plaintiff but not to de- 
fendant, to a one-fourth aliare in a station and 
profits thereof. A demurrer has been entered to 
so much of the plaintiff's claim as prays that 
declaration, either of partnership or of interest in 
the profits. It is manifest that in either relief 
which is asked, this is claimed to be a partnership 
matter. There is no prayer for dissolution, no 
prayer for any account, and no prayer for a 
specific performance. If there had been a prayer - 
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far speoiiic perfaruiaucei, acting on the general 
rule of the courts we should not have enforced it. 
It IB impofisible to enforce an ui^satisfactory decree 
of thsJt kind, becauae it is as impossible to require 
men to work hannoiiiioufily in partnership as in 
the married state. We might have decreed dis- 
solution if we were of opinion that there was 
a partnership, or we might have given an account 
if it had been a;^ked. There is here simply a 
prayer for declaration of a ntere legal right, that 
there are partners. We cannot take the closing 
part of the claim, as a prayer for an account, or 
the part of this prayer which asks for a declara- 
tion, as a prayer for an account. The crest we 
need not touch. There is no prayer for account 
or relief ; and, there is nothing to show to what 
kind of relief he would be entitled, if entitled to 
the declaration of partnership. The statute says, 
undoubtedly — its language is direct^ — that the 
Court may make a binding declaration of right 
without granting consequential relief. Besides 
that there are numerous cases of the highest 
autliority that there is no authority to gi-ant a 
deolaj*ation of right without granting conse- 
quent ial relief. What does he want ? It is clear 
til at, upon the piuyea- we camiot giant relief — 
upon tlie prayer we cannot, that is clear; and 
upon tlie authorities, which we will quote, we 
think the demurrrea* must be upheld. As this 
ground wa^ not talien at the bar, we make each 
party pay his own costs. Moope v. Lord Ken- 
sington, 2 K. dk J., 753 ; Brutoxve v. Hliitmore, 
Johnson^ 96 ; Jackson v, Turnell^ 1 Drewry^ 61 7 ; 
Trustees of the Birkenhead Docks v. Laird , 4 De (z., 
M. d G., 732, 738, These authorities are all 
very express and clear and we a»rei bound by them ; 
whatever might be the inclination of our own 
opinion, if the matter had not been res judicata. 
It may, however, be useful if I indicate the in- 
clination of my opinion on the? construction of the 
agreement as to partnersliip. Tliis is not part of 
the formal judgment of the Court : though, I 
may indicate it as tlie inclination of the judgment i 
of the Court upon the construction of the instru- , 
ment. At all events, it is not to l)e considered I 



part of the judgm^it> to absolut^y bind any judge 
before whom the cause may be tried in another 
form. Tlie letter whioii we are asked to oonstrue 
is in these terms, in the second paragraph, that 
the defendant and otiiers unknown to plaintiff 
were pointed out certain pastoral country which 
had been discovered by liim before. By letter he 
proposed tljat def^idant and others unknown to 
plaintiff should put on stock, including horses 
and plant, to tlie value of £3,000, and after de> 
fendant had been paid back the working expenses 
with interest added, he, the plaintiff, should get 
one-fourth share of the profits after the sale of 
the country, or if the station was not sold after 
tour years, the station should be valued and plain- 
tiff should then liave one-fourtli share in the sta- 
tion. Now, it has been contended in support of 
the demurrer tliat up to that point there was 
merely an agreement for a joint enterprise 3 that 
thea'e was no immediate interest in the plaintiff 
and no partnership; that in effect whatever he 
was to do — ^pointing out the country, or giving 
tlie benefit of his discoveny, or for his manage- 
ment or whatever he might be — ^it was simply a 
joint adventure, and if the property was sold up 
to the period of sale^ wliich, if at all, must ber 
within four yecu^ to make this clause apply, then 
it was a joint adventure and the plaintiff was not 
a partner ; he was to be re^* arded by one-fourth 
of the profits of the station up to tliat point. That 
is a possible construction no doubt, but then be- 
fore we can coine to a perfectly acourate, if we 
can come to a perfectly accurate, determination 
on an instrument so ambiguous in its terms, we 
must consider all the tenus of the letter. It con- 
tinues, " Or if said station be not sold after four 
years, that the said station should be valued and 
the plaintiff's said one-fourth share ascertained, 
and that the plaintiff should be treated as hav- 
ing the said one-fourth share of the station." 
There is something as to payment, " defendant 
to find money to work the place and working ex- 
pensses not to exceed £400 per annum, out of 
which the plaintiff was to find bulls, horses, wages, 
rent, etc., from the date on which the plaintiff and 
the defendant should land the cattle on said 
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country/' On behalf of the demurrer it is further 
contended that at the close of the joint enterprise 
at the sale, or in the ©vent of no sale, then at the 
end of four years the partnership was to begin. 
In effect it was an agreement to enter on a present 
enterprise, defendant to be rewarded by one-fourth 
of the profits ; and, if the adventure be not closed 
by sale at the end of four years, then partnership 
was to commence. It is an ambiguous instru- 
ment. That may be the real intention of the 
parties, but there is much to be said against it. 
In the first place there is no provision either as to 
services by plaintiff or as to management; and, 
in the interval between the putting of horses, 
cattle, and things on the country, discovered by 
plaintiff, and the alleged period for commencing 
partnership, that is, at the end of four vearK there 
geems to be no provision as to whom the property 
is in during that time. As to the station — the 
stock as well as the country — there is no provision 
in relation to that at all. I am inclined to think 
that there would be, if this had been a postponed 
interest instead of a present one. Then, on the 
other hand, the plaintiff states his case in this 
way: — It was an immediate partnership, there 
was an immediate interest in the plaintiff and de- 
fendant with some persons unknown in the cattle 
station, which I take to mean the discovered 
country with the stock and all appliances on it. 
The contention under the first section is that the 
stock, the £3,000 worth of stock to be put on the 
country was in the nature of capital put into the 
ooncem by defendant, and that that is shown by 
the fact that he is to be recouped in the event of 
a sale. He, and those who put it in with him 
had to get back the £3,000 with 8 per cent, 
added, and the words used are : — He is to be paid 
that. When defendant and the others aforesaid 
had been paid back by the station, all moneys ex- 
pended on the said country and working expenses, 
interest at the rate of 8 per cent, per annum added 
was what they were to get. It was really in the 
nature of a loan to the i)ftitnership, if there was 
an immediate interest — I am inclined to think 
there was — and that plaintiff nliould get out of 



the gross profits, the gross sale moneys after the 
payment of this £3,000 and other matters, that 
he should be paid one-fourth share in the profits. 
For there was to be an end then, a sale, and the 
invested capital was to be returned with interest 
at 8 per cent, per annum, and then the profits — 
the net proceeds over after that — ^were to be 
divided into fourths, and the plaintiff was to be 
paid one-fourth. Well then, I think that is to 
some extent confirmed by the consequent language 
of the letter that there was an immediate part- 
nership, a loan to the partnership by defendant,, 
and provision for repayment of that, and for divi- 
sion of the profits if there was a sale within four 
years. That is confirmed. Then there is different 
language in a subsequent part of the letter: — " If 
the said station was not sold after four years, that 
the said station should be valued, and the plain- 
tiff's said one-fourtb share ascertained." I'hat is,. 
as I read it, that his fourth share should be 
valued. That language is perfectly plain. He was 
regarded then as having a siiare in the station,, 
that is, tJie value of what had been earned over 
the capital invested was treated as a share of the 
station, and they were to go on with that one- 
fourtli share valued, and '' plaintiff's said one- 
fourth share ascertained.'' In a valuation of that 
kind the debt of £3,000 and interest would be 
taken into account, and plaintiff should be treated 
as having the said one-fourth share in the station. 
Those words may be treated as probable words 
of inmiediate partnership. It is solely a question 
of opinion, still the inclination of my own opinion, 
not expressing it absolutely, not without some 
doubt, is that he contributed the benefit of his 
discovery of the country, and they contributed 
the £3,000 worth of stock, with expenses at tlie 
rate of £400 per annum, and tliat the otiier pro- 
visions were merely relating to tlie division of 
interest in certain events, and do not determine, 
nor show, that he was not to have a partnership 
from tlie beginning. If it were intended that he 
should merely manage, or be in the service of the 
partnership up to that time, it would be expressed 
in the transactions. That not being to, it is the 
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inclination oi hoik inemberB oi the Court, not giv> 
ing a hard and f a43t opinion, that tiiere was an im- 
mediate partnership between them, and an im- 
mediate interest in the nature of a partnership. 
The other interests were oontingent^ not qualify- 
ing his partnership interest. As I said, this is not 
a formal judgment of the Court. The fosmal 
judgment goes on the ground, as I said originally, 
on a point not raised at the bar; therefore we 
make that order as to ooeta 

HARDmo, J.: — I agree with the judgment ex- 
pressed on this demurrer. The extrajudicial 
opinion of the circumstances, as the circumstances 
at present stand, has the balance of my support. 
The instrimaent is yery difficult of construction. 
Circumstances may in future arise which may 
assist the construction. The Court has done all 
it can to assist parties who have gone to the ex- 
pense of bringing the demurrer hera It has done 
all it can to assist them. Whether in future it 
naay be of any avail or not, I cannot possibly lay 
ctown, as we are not in a position to deliver a bind- 
ing opinion. 

Soliciton for plaintiff, Roberts dc Boberts. 

Solicitors for defendant, Harty Mein <t Flower. 



BKTKING V. SMITH. 

Crown Lands Alienation Act of 1876 (40 Vict., No. 
16), s, 21. 
A selector ander the Crown Lands Alienation Act of 1876 
has the power of clearing his land of the timber. Clearing 
is merely an improvement and condition of purchase. 

This was a demurrer to the plaintiff's statement 

of claim. 

The statement of claim, so far as the same is 
material to be stated, was as follows : — 

(1.) The plaintiff is a farmer residing at Gym- 
pie, in the Colony of Queensland, and the defend- 
ant is also a farmer residing at the same place, 
and is the lessee from the Government of the 
selection by conditional purchase hereinafter men- 
tioned. 

(2.) By an agreement in writing, bearing date 
the 30th day of November, 1882, in consideration 
d the plaintiff pa3ring to the Queensland Govern- 



ment the annual rent on the defendant's selection, 
on Pie Creek, in the Colony aforesaid, and in con- 
sideration of the sum of £5 paid by the plaintiff 
to the defendant^ the defendant sold and assigned 
to the plaintiff all the timber then grown or grow- 
ing on the said selection and during such time 
as the plaintiff should pay the said annual rent, 
the defendant furth^ agreed to give him full 
license to enter on the said selection to cut, fall, 
and iiemove sucli timber, and also to cut on the 
said selection any and all roads required for the 
removal of timber from the said selection, and it 
was further agreed that if the plaintiff should fail 
to pay the said rent so that the land should be- 
come forfeitable, then the agreement should be 
cancelled, but so Icmg as the plaintiff should con- 
tinue paying the said rent the whole of the said 
timber should be his. 

The statement of claim then alleged perf<Mrm- 
ance of the said agreement by the plaintiff up to 
January, 1884, wlien the defendant refused to 
allow him to enter upon the land, and aJso that 
the defendant cut a laige quantity of the timber 
himself and converted the same to his own use. 

The plaintiff claimed specific peiformance, and 
in the alternative damages and an injunction. 

The defendant demurred to the statement of 
claim on the grounds that the agreement was not 
under seal, that it liad the effect, of violating the 
provision of the Crown Lands Alienation Act of 
1876, and was absolutely illegal and void, and 
that it was contj'aiy to the regulations relating to 
the cutting and removal of timber established un- 
der the provisions of the Act, on March Ist, 1877. 

Chubb, Q.C. (LilUy with him), in support of 
tlie denmrrer, contended that a selection under 
the Act ol 1876, was leased land from the Crown, 
and that under Timber Regulation No. 5, no lessee 
or licensed occupant of Crown Lands could cut or 
remorve timber from the land other tlian for 
domestic uses, as firewood, fencing, Ac, but not 
for sale or barter. It was further argued that 
clearing was prohibited by the Act, imless it was 
for the purpose of maintaining or increasing the 
pastoral or agricultural capabilities of the land, as 
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iutarpreted by the clause of section 1 defining im- 
provements. The Act conteuiplated that the pay- 
luent of the rent was a oondition to be performed 
by the selector himaelf , and Uiat aa the agreement 
provided that a person other than the selector 
should pay the rent^ it was oonUrajry to the policy 
d the Act. 

Griffith^ Q,C. (Eingrose with him), in support of 
the statement of claim, argued that the selector 
was a man engaged in acquiring Isnd by purchase, 
and that ft was absurd to suppose that the laws 
prevailing in England with regard to waste, ap- 
plied to conditional pumhasers in this colony. 
The Act wafii not to be oonstrued according to any 
conjectural view of its policy. Barton v. Muir, 
L.R, 6, P,C.^ 134- It was contended that Timber 
Regulation No. 5, did not apjdy in this cctse, as by 
sec. 1 of the Act, lands under lease were not in- 
cluded in the definition of Crown Lands. Clecuring 
was one of the conditions to be performed by a 
selector, and one which increased the agricultural 
^capabilities of the land. There was nothing in 
the Act to prevent the selector selling the whole 
-of the timber. 

Lillet, C.J. : — In the first place the lands are 
jiot Crown Lands. Regulation 5 seems to have 
no application to the lease or rights of a con- 
-ditional purchaser. Th^i with regard to the 
question of improvements, under the language of 
the statute and giving no opinion as to the 
natural faut of the true graiiuiiatical interpreter 
tion of the subsection of section 1, relating to im- 
proveinents — we think there is no restriction on 
the extent of clearing. Tlie clearing is in itself 
regarde<l as an improvement. We think tlie 
words» '* for maintaining or increasing the pastoral 
or agricultural capabilities," do not apply by way 
of limitation to clearing, but are applicable to 
'' any building, erection, constructioD, or appli- 
ance, being a fixture for the working or manage^ 
ment of a run. ... or for maintaining or 
increasing the pastoral or agricultural capabili- 
ties thereof," and do not relate to the clearing of 
timber from conditional selections. The words 
'' for maintaining or increasing the pastoral or 



agricultural capabilities of the selection," are 
applicable^ not to clearings^ but to buildings^ erec- 
tions^ constructions, or appliances, so there is in 
fact no limitation by the statute upon the spec- 
ter's right to sweep away the whole of the timber, 
if he think fit. It was not necessary to give an 
opinion on the point, whether the law of waste 
would apply between the Crown and its tenants. 
I am inclined to think it would. We rest our 
judgment merely on the language Qf the statute^ 
tliat clearing is merely an improvement and a 
condition of purchase^ therefore the demurrer 
must be oveiTuled. 

Harding, J. : — I will just add that, whether the 
lessee is or is not liable for wastei, I think the 
Legislature has given him the power, with suffi- 
cient distinctness, of clearing his land of the 
timber thereon. 

Solicitors for plaintiff, Wilson dh WiUon, agents 
for Tozer, Gympie. 

Solicitor for defendant, Chambers^ agent for 
Power, Gympie. 



KLUVBB V, 



THE WOOLLOONOABBA DIVISIONAL BOAKD 
AND OTHERS. 



Divisional Boards Amendment Act of 1882 (43 
Vict. No. 13. ) Ultra vires. 

Divisional Boards have no power by by-law to make a 
tax, and they have nu power to enforce a license fee in 
the nature of a tax. 

This was a motion to mtike absolute a rule nisi 
for a prohibition. 

The rule was for a prohibition against Robert 
Porter, John M'Lennan, J.J.P., and the Woolloon- 
gabba Divisional Board, to restrain them from 
proceeding upon, or in respect of a certain de- 
cision, conviction, or order made by the said 
Robert Porter and John M'Lennan, on July 3rd, in 
a matter wherein the appellant was defendant and 
whereby he was fmed 20s., and 3s. 6d. costs of 
Court, for being an unlicensed proprietor of a 'bus 
which plied for hire in the Woolloongabba Divi- 
sion. The information was laid under the 3rd 
dause of the by-law made by tlie Woolloongabba 
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Divisional Board, in accordance witli the Diifi- 

siofuil Boards Ad Amefidmenf Act of 1882, 

which is as follows : — 

*' Every anlicensed person who shall be concerned as 
proprietor, part proprietor, or driver of any omnibus, 
waggonette, car, cab, or hackney carriage nsed or employed 
for the conveyance of passengers from and to different 
parts of the said division, or who with any snch omnibus, 
waggonette, oar, cab, hackney carriage, or any other 
vehicle, shall occupy or take his place on any public 
stand for licensed vehicles, shall be deemed gailty of an 
offence against this part of the by-law, and shall forfeit and 
pay on conviction, for the first offence, any sum not 
exceeding £2, and for a second or subsequent offence 
any sum not exceeding £10; and the conveyance of 
passengers as aforesaid, or the occupation of a public 
stand for licensed vehicles, shall be primd facie evidence 
that such person is plying for hire." 

The rule was obtained on the following 
grounds : — (1) That the by-law under which the 
appellant was oonyicted was ultra vires : (2) that 
there was no evidence that appellant's vehicle was 
an omnibus plying for hire within the Division : 
(3) that there was no evidemce ttiat the appellant's 
vehicle was an omnibus within tlie meaning of the 
by-law : (4) that the information disclosed no 
offence against the by-law. The substantial 
question argued was whether the by-law was ultra 
vires. 

Sheridan appeared in support of the rule, and 
moved it absolute. 

Lilley appeared to show cause and contended 
that the by-law sought to impose a tax, and that 
the statute under which the by-law was made gave 
the Board no autliority to impose a tax. That, 
although, section 46 of the Divisional Boards 
Amendment Act of 1882 , gave the Boards 
authority to make by-laws for regulating and 
liceoising vehicles applying for hire, it did not give 
them authority to impose a license fee. He con- 
tended, further, that if the Board had authority to 
impose a tax or license fee, the charge of £3 for 
each 'bus was excessive, and lie cited The Canada 
Southern Railway Company v. The International 
Bridge Company, L,B., 8 App. Ca., 723. 

Sheridan contended that the term '' license " 
imported a discretion, Retiinav. Marshallj Supreme 



Court of Queensland, Ap^il, 1864, and that the 
Board might therefore impose such reasonable 
oonditions as they thought fit before granting a 
license, and that a condition as to a reasonable 
payment for a license was such a reasonable con- 
dition ; and further, that if that power was not 
involved in the power to grant a license, tlie 
power to make a by-law for licensing y^cles^ 
implied a \yow&r to impose reasonable regulations 
as to the conditions on which a license might be 
granted in point of payraient. That the charge for 
a license was not a tax or charge on the public^ 
but a condition which it was within the power 
of the board to impose. 

LiLLBT, C.J. : — We think, that upon the ground 
that the by-law made a tajc and consequently was 
ultra vires, the rule mxist be made absolute for the 
prohibition. On looking at all these by-laws, 
particularly at the 3rd, 8th, 10th, and 14th, and at 
the schedule, the matter becomes tolerably dear, 
so far as the by-law No. 3 relates to this case, it 
is enough, reading the language that applies to 
it : — " Every unlicensed person who shall be con- 
cerned as proprietor, part proprietor, or driver of 
any omnibus, waggonette, car, cab, or hackney 
ccuriage used or employed for the conveyance of 
passengers from and to different parts of the said 
division, or who witli any such omnibus, waggon- 
ette, car, cab, hackney carristge, or any other 
veliicle, shall occupy or take his place on any 
public stand for licensed vehicles shall be deemed 
guilty of an offence. ' Then by the concluding- 
part, the conveyance of passengers is to be prima 
facie evidence that such person is plying for hire. 
Therefore the user of a veliicle under such a by- 
law is plying for hire. By Section 8, every license 
is to be granted at the Woolloongabba Divisional 
Office on certain terms. There is to be an ap- 
plication there; then by Section 10, for every 
such license, including all licenses, proprietors', 
part-proprietors', or drivers', there shall be paid to 
the Divisional Clerk annually for the benefit of 
the divisional funds, the several rates set forth in 
the schedule marked C. Tliat is in the nature of a. 
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tax if there is no power to enforce it. Unless 
the statute has spoken very distinctly, there is 
uo poiwer to levy it. By tlie Hth Section, no 
proprietor shall lend or part with his license to 
any other proprietor ot a licensed vehicle, without 
leave of the Chairman of the Board, otherwise he 
is to be considered the proprietor of the vehicle. 
Mr. Sheridan has contended tliat there is no 
chai^ on the license issued to the proprietor, and 
therefore the by-law No. 3 being the by-law for 
regulating and licensing public carriers is not 
ultra vires, because no tax or anything in the 
nature of a tax or imposition has been made in 
i-eepect oi the proprietor or part-proprietor. To 
revert again to the lOtli by-law : — '' For every 
such license for proprietors, part-proprietors or 
drivers there shall be pcdd to the Divisional Clerk 
anauaily, for the benefit oi the divisional fund, tlie 
several lutee set fortii in tiie schedule hereto an- 
nexed marked C." Looking at the schedule, we 
9ee very clearly that there is a tax on the proprie- 
tor because the omnibus of which he is the pro- 
prietor is to be taxed to the amount of .£3. 
IxM)king at Schedule B, we see it is to be given in 
the form prescribed m the Schedule. There is no 
language there about licenses in respect of mere 
ownership or poeseasion. Of course there is a tax 
on the owner, he is to pay. It is clear to my mind 
that that is the tax charged upon the proprietor. 
It would be a very narrow construction indeed of 
the third by-law, if we were to hold that the 
license was a mere personal license. There is an 
analogous case in respect of the publican's license. 
He is called a licensed person in ihe statute, and 
is licensed, not only in respect of his house, but 
of himself. So that he is an unlicensed person 
if he does not possess a license for the vehicle, 
or in respect of himself if the license is personal. 
I think the rule therefore must be made absolute, 
with costs. 

Solicitor for applicant, Bruce. 

Solicitor for the Board, Winter. 



IN INSOLVENCY. 

Harding, J. September 17tli, 1884. 

fn re tye, an insolvent, ex parte B. d. miles. 

BUI of Sale to secure two advances — Insolvency 
of Grantor — Bill of Sale set aside as fraudulent 
preference — Insolvency of Grantee — Rejection of 
Proof of Debt — Right of Trustee of Grantee*s 
estate to prove for tlie advances after setting a^ide 
of Bill of Sale against the estate of the Grantor — 
Insolvency Act of 1874, sees. 108, 109, and 140. 

On the 22nd of March, 1882, W. V. Jones, ad- 
vanced the sum of £200 to E. F. Tye on a verbal 
agreenient to pay Intereet and to give security 
over certain land at Queenton, near Charters 
Towers. On the 4th of Januaiy, 1883, whilst 
the sum of £200 and £15 for interest was still 
owing, Jones advanced the further stun of £200 
to Tye, who, on that date, gave a bill of sale and 
mortgage to Jones of cei-tain land, buildings, 
goods, and chattels, to secure payment of the 
sums of £200, £15, and £200, and interest 
thereon. On the 25th of Januai-y, 1883, Jones 
sold part of the property comprised in his bill of 
sale to one Charles Gilliver. On the 7th Febru- 
ary, 1883, Tye was adjudicated insolvent, and 
Henry Parker, of Brisbane, was appointed trustee 
of his estate. An action was coinmeinced on tlie 
22nd of June^ 1883, by Parker against Jones and 
Gilliver, claiming, amongst other things, to have 
the bill of sale set aside on the ground that it was 
fraudulent and void as against him sk such trus- 
tee. Parker succeeded in his action and the bill 
of sale was set aside. Jones thereupon became 
insolvent, and was adjudicated insolvent on the 
19th of May, 1884. E. D. Miles was appointed 
trustee of his estate, and he sent in a proof of 
debt against Tye's estate for the three sums above 
mentioned and interest thereon from the date of 
the bill of sale and mortgage to the 7th of Feb- 
ruaiy, amounting to £3 9s. Od. Parker rejected 
tlie proof on the ground that it was '* of a trans- 
action which is tainted with fraud." 

Power, oa the 26th August, obtained an order 
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nisi calling on Parker to show cause why his de- 
cision should not be reversed and the prool ad- 
mitted. 

Lifley now moved it absolute. 

Chubb, Q.C., supported the decision of the 
trustee. 

Harding, J. : — In this case, on the 22nd March, 
1882, William Jones lent the present insolvent a 
sum of £200, and on the 4th January, 1883, he 
lent him a further sum of £200, and in considera- 
tion of that £200 he obtained a bill of sale over 
the property of the insolvent, securing the repay- 
ment of the two sums of £200. In an actiooi 
which wa« tried in Brisbane between the trustee 
of the estate of the insolvent and Jonee and Others 
as defendants, that bill of sale was set aside as 
l)eing a fraudulent preference under sections 108 
and 109 of the Insolvency Act, and as an act of 
insolvency, the circumstances m/eet either of those 
casea Subsequently, Jones became insolvent, 
and the trustee, E. D. Miles, has applied to prove 
in the estate of the present insolvent in respect of 
the two sums of £200 and interest. That proof 
has been rejected by the trustee on the ground as 
stated by him, that it was a proof of a transaction 
which is tainted with fraud and has been so found 
by a court of competent jurisdiction. Mr. Power 
for E. b. Miles, obtained an order, dated 26th 
August last^ ordering H. Parker, the trustee of 
Tye (the present insolvent), on the 8th Septem- 
ber to sliow cause why his decision on that proof 
of debt should not be reversed and tlie proof 
admitted, and why he should not pay the costs. 
That order ni^i was moved absolute by Mr. Lilley 
on the 10th instant, and the rejection of the proof 
was supported by Mr. Chubb. I reserved judg- 
ment. On the argument a number of oases were 
cited, and I have considered them. I think the 
two sums stand on a separate footing. As to the 
second sum of the 4tih January, 1883, it was the 
consideration for the deed itself, and as the deed 
has fallen as an act of insolvency, I think that the 
proof so far falls under the words of the 140th 
section : *' And no person having notice of any act 
of insolvency available for adjudication against 



the insolvent shall prove for any debt or liability 
oontraoted by the insolvent subsequently to the 
date of his BO having notice.' Now, as he was a 
party to the act of insc^vency he clearly had notice- 
of it, and as U> that £200 I think the trustee's re- 
jection of tlie proof must be upheld. As to the 
other £200 it was lent at a time when no fraud 
was contemplated. In order that the trustee in 
rejecting the proof should uphold his rejection, 
he must show that it formed a part of the con- 
sideration for the void deed, or that it mei^ed in 
that security. It did not form part of the con- 
sideration for the deed, because the test whether 
the deed was good, was whether sufficient coi>- 
sideration was given at the time to support it, 
consequently that first £200 did not,* I thinks 
form part ci the consideration for the deed. Has 
it become merged in that security in such a way 
that it cannot be recovered except by means of 
that deed ? Tliis seems to be a point which has 
not yet been decided. So far back as Ejt parte 
Davy, Ridgway'B Ccues, time of Hardwieke, 289^ 
the Lord Chancellor there speaking of a matter 
where the deed was set aside for usuiy speaks as 
follows : " It is clear that the debt for the sale 
(^ the silk was a good one, not infected with usuiy, 
and was originally a distinct debt^ and antecedent 
to the bond." That is exactly the position of the 
first £200 here. '' Now although the bond after- 
wards for the debt was Usurious, yet the statute- 
against usury making void such bond does not 
seem to affect the debt which was long antecedent 
to it ; but that seems never to have been extin- 
guished, because the bond was void and could not 
operate upiin it at all." So here by our statute, 
sections 108 and 109, every conveyance, assign- 
ment, gift, delivery, or transfer of property that 
is avoided. "The statute makes the securities 
and demand void, but that only means the de^ 
mand and security at that time; and if that 
money had been really advanced at the lime of 
giving the bond, both money and bond should be 
lost, and you cannot come in as a creditor for such 
debt j but if there was a debt subsisting antece- 
dent to the giving of the bond, for which an ac- 
tion might be maintained, I do not know that it 
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has been determined that an uaurious bond should 
destroy such prior debt : For as tlie bond is void 
it could never extinguish an existing debt ; how- 
ever, I am unwilling to determine this, and do 
not know that tliis point has ever bee:i 
beffiore the courts of law; and it would dis- 
courage usury by a construction of the statute 
to mSike the prior demand void." There his 
Lordship furthei- deals with the matter, but so 
far as he goes the observations seem pei'tinent 
here. Since that decision there have been the 
cases of Ex parte Thompson y 1 Athyn, 126 ; Ex 
parte Skip, 2 Vesey Senior, 488 : and Lowe v, 
IValler, 2 Doiuflas, 73d, all cases of usury. There 
in another case considerably since the date of 
either one of those cases, in 1840 — Howden v. 
Uaigh, 11 A, db £.,1033. There an agreement 
wa« made between defendant and plaintiff and 
others, creditors of defendant, tliat defendant 
should pay, and that plahitiff and the otlier credi- 
tors should accept the amount of their debts by 
certain instalments secured by defendant's notes ; 
and it was at the same time, without the know- 
ledge or consent of the other creditors, agreed be- 
tween plaintiff and defendant, that defendant 
f^hould indorse to plaintiff a bill, accepted by a 
third party, in order to give plaintiff a fraudulent 
preference and induce him to become a party to 
tlie composition. The notes being given and the 
bill indorsed by defendant in pursuance of this 
agreement, held, tliat plaintiff could not sue de- 
fendant even on the notes given for tlie instal- 
nientfl, although plaintiff had not enforced or re- 
ceived payment of the acceptance when due." 
Now, there in delivering judgment, Lord Denman, 
CJ., says: "The plaintiff may still, perhaps, 
obtain the benefit of his additional security by 
Ruing upon it or negotiating it, and thereby secure 
to himself the unfair advantage contemplated by 
him." Littledale, J., says : " It is possible that 
tlie plaintiff may be entitled to s-ue for the original 
debt, but it is unnecessary to decide that point." 
So far as one can see, the point up to the present 
has not been decided by the ca«es. If the 
possibility, as it is set out in this case is tenable, 
H 



and I think it is the right view, the debt of the 
first £200 would not be vitiated by this subse- 
quent dealing with the matter by means of this 
fraudulent deed. I think, upon the whole, that 
the trustee's decision as to the £200 advanced on 
the 4th January, 1883, must be upheld, and the 
order made absolute as to the £200 advanced on 
the 22nd March, 1882. 

Solicitor for Parker, Bruce. 

Solicitors for Miles, Daly <f Hellicar, agents for 
Marsland d- Marslnnd, Charters Towers. 



IN CH.\MBKILS. 
Hardes-g, J. September 26th, 1884, 

REYNOLD V. FODEN. 

Practice — Order XVI,, Rule 8 — Leave to defend. 
This was an application by Reynold against 
Foden and two otliersi, for the recovery of the 
possession of certain land in their occupation. 
Judgment had been signed by default for want 
of appearance. Under these circumstances,. 
Hellicar appeared on belialf of Mrs. Ronal, to set 
aside the judgment, and for leave to appear and 
defend, as the landlady of the defendants. It waa 
shewn that she had not received notice from the 
tenants (the defendants) of the service of the writ 
in time to enable her to appear. It was also 
shewn that her husband had left her for some 
years and that she was living alone, and that the 
defendants were in possession as her tenants. 

The applioation was made under Order XVI.,. 
r. 8. 

The following authorities were refened to: — 
Button V. Meredith, L.R. 16 Eq., 85 ; Noel r. Noel, 
13 Ch. /)., 510; Martano v, Mann, 14 Ch. D., 
419; Broini r. North, 9 Q.B.D. 53; 1 Daniel's 
Chanc. Prac, 187; 2 Archibold's Prac, 843. 

Brown appeared for the plaintiff. 

After hearing argument the following order was 
m^de: — On M. L. Uonal giving security for the 
costs of the action to the satisfaction of the Regis- 
trar, and paying the costs of and occasioned by 
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this sununonB, on or before the lOth October, 

1884, let judgment be set aside, and let her be 

at liberty to appetvr and defend; and in the 

meantime, let all proceedings on the judgment 

be stayed; in default, let the summons stand 
diflmiissed with costs. 

Solicitors for plaintiff, J<m€$ <h Brown. 

Solicitors for Mrs. Honal, Daly c(r HeUicar. 



Harding, J. 



September 29th, 1884. 



BUBS AND CO. V. SHELDON AND KBU6ER. 

Practice — Garnishee Order, 
On the 26th Septeouber, Foxton obtained a 
garnishee order on the Queensland Inyestment 
and Land Mortgage Company, Limited, return- 
able to-day in respect of a judgment against the 
defendants, on which £703 8s. 3d. remained due. 
Foxton applied to make such order absolute. 
By ram {HaHj Mein d Flower) for the garnishees 
opposed. The facts upon which the order had 
been obtained were, that the plaintiffs were judg- 
ment creditors and the Company mortgagees of 
the defendants' sugar plaintation, which they had 
sold under their power of sale for a sum probably 
considerably in excess of their mortgage debt. 
Byram stated that he had not had time to pro- 
cure an affidavit, but that if allowed €ai adjourn- 
ment he would be enabled to prove that at the 
present moment there was a dispute as to the oon- 
traot of sale, and the amount of the purchase 
money, and the sale was also disputed by the 
mortgagor, but that if he obtained an adjourn- 
ment he oould state no further facts. 

The following authorities were considered: — 
Tapp V. Jones, L.R., 10 Q.B. 591 ; Howell i\ Metro- 
politan District Railway Co,^ 19 Ch. D,, 608 \ Rapier 
V. Wright, 14 Ch, D., 688; Chatterton v. Watney, 

16 Ch. D., 378; 17 Ch, D,, 259; Fisher on 
Mortgages, 498, s. 814 ; Wilson*s Judicature Act, 

874 ; Order XLIV., and Forms, H,, 81, 82, 

The order was made absolute as to tlie debt 

accruing due in respect of the sale of the estate, 

known as Rubyanna, near Bundaberg, aold by 



the garnishees under the power of sale in the 
mortgage to which the some was subject, and for 
pa3rment to execution creditor when it has ac- 
crued due. Garnishees to have their costs in 
priority to judgment creditor. The order »Mt 
which was made absolute asked that the costs of 
garnishee proceedings might be added to the 
judgment and might be paid out of the funds in 
the garnisheee' hands, if any, and if not, by the 
judgment debtor. 

Solicitors for judgment creditors, Foxton dr 
Cardew. 

Solicitors for garnishees, Hart, Mein <t Flower. 



SiniNO WITHOUT A JURY. 



Hardino, J. 



October 2nd, 1884. 



BAILEY V, CRIBB AND OTHBBS. 

Real Property Act of 1861, 25 Via,, No. 14, s.s. 
128 and 126. — Transfer by forged instrument, — 
Bond fide purchaser without notice. — Registra- 
tion,— Order XXXIX,, Rule 2.— Practice. 

Under the Real Property Act of 1861 a parohaser from 
a proprietor registered on a forged transfer, for TalnaUe 
consideration without notice, on registration obtains the 
legal estate. Cooper c. Vt$ey, 20 Ch.D. , 611, commented on. 

Motion for judgment upon admissions of fact in 
the pleadings. The facts of the case are stated 
at length in the judgment. 

Hahdino, J. : — Tliis case was tried before me on 
Wednesday, 24th September, on a motion for 
judgment upon the admissions of fact in the plead- 
ings made by Mr. Power for the defendant, John 
M'Donaid, under the pi-ovisions of Order XXXIX., 
rule 2. The motion was opposed by Mr. Chubb, 
Q.C., and Mr. Dickson on behalf of the plaintiff. 
The motion being for judgment on the admissiona 
of fact in the pleculings, it becomes necessary to 
ascertain the admitted facts. They are practic- 
ally those stated in the statement of claim and 
tbose stated in the statem£>nt of defence, so far a« 
they are not in issue by the joinder. They are, 
shortly, as follows: — The plaintiff and one Hob- 
son, carrying on business together on fhe 6th 
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June, 1864, purchased from the Crown 22 acres 
of laud, being portion 114 in the Kedcliffe Agri- 
cultural lieserve, Humpybong Extension. In 
June, 1865, the firm called a meeting of their 
creditors, of whom the defendant, Robert Cribb, 
was one. At that meeting, in consideration that 
tiie plaintiff should assume the liabilities, and dis- 
ehai-ge the debts of the firmi, it was agreed that 
Hobson should transfer his interest in the land 
to the plaintiff, and that the transfer should be 
held by the defendant, Robert Cribb, as security 
until the debts were paid. Hobson signed a blank 
transfer of the land in the form in the schedule 
of the Real Property Act of ISOlj as vendor, and 
the plaintiff deposited it with tlie defendant, 
Robert Cribb. In February, 1866, a Crown grant 
of the land wa^s issued to tlie plaintiff and Hobson 
as tenants in common. In June, 1876, tiie plain- 
tiff received the blank trani^fer, so signed as I have 
mentioned, from tlie defendant, Robert Cribb, 
with a request that he should sign it and return 
it. The plaintiff signed himself as vendor on 
or about the 10th June, 1876, and returned the 
transfer in blank otherwise than I have men- 
tioned to the defendant, Robert Cribb. About 
the 7th July, 1876, the said transfer form, then 
filled in with the date 3rd July, and the name of 
the defendant, John George Cribb, as purchaser, 
and a consideration of £20 as purchase-money 
and otherwise complete for the purpose of regis^ 
tratioQ was registered under the provisions of the 
Hfftl Property Act: in sliort, when this transfer 
was so tendered for registration it purported to 
be a complete transfer properly executed of the 
land from the plaintiff and Hobson to the defend- 
ant, John George Cribb. A certificate of title 
was on the 18th July, 1876, issued to the defend- 
ant, J. G. Cribb, as proprietor of the land. On 
tiie 'iOth March, 1881, a transfer of the said land 
from the defendant, J. G. Cribb, to tlie defendant, 
M'Donald, was registered, and a new title of the 
land by indorsement on the defendant, J. G. 
Cribb*s certificate of title was issued to the de- 
fendant, John M'Donald as proprietor. No sale 



wa8 ever inade of the land by the plaintiff, nor did 
he authorise anyone to fill up and complete the 
bl&nk transfer, nor to sign his name thereto. The 
signaturet^, Henry Arthur Bailey, purporting to bo 
the plaintiff's signatxure to the receipt of tlie pur- 
chase money, and that tlie document was correct 
for the purposes of registration are forgeries. The 
defendant, M'Donald, on the 29th March, 1881^ 
purchased the land from the defendant, J. G. 
Cribb as regis-tered proprietor of the aame, and 
f^ve valuable consideration for the sama When 
he made the purchase he had no notice or know- 
ledge of the facts relating to the transfer of the 
land to the defendant, J. G. Cribb, or that the 
signatures were forgeries; he is now in posseo^ 
sion of the land, and is duly registered as pro- 
prietor in fee-simple of the same, and holds a cer- 
tificate of title therefor. It is unnecessary to 
mention the particular relief sought by the plain- 
tiff in his statement of claim, because if the plain- 
tiff is entitled to any relief probably leave to 
amend would be given. It is sufficient to men- 
tion that the relief claimed is not in the nature 
of the relief which previous to the Judicature Act, 
would have been obtained by an action of ejects 
ment. First of all, consider some of the argu- 
ments of Mr. Chubb, I may say that his proposi- 
tion that a foiged instrument is a nullity is in- 
controvertible ; but he goes further, and urges 
that the Real Property Acts were not 
intended to and do not cover foi^gery. This 
is controvertible when the property has passed 
out of the name of the transferee partici- 
pating in the forgery. He pressed me with 
the caae of Cooper v. Vesey, 20 Ch, D. 611, which 
certainly bears out his proposition that the regis- 
tration of a foiiged deed in a registry coimty in 
England would not pass the estate. But it must 
be borne in mind that the Registry Acts avoid 
deeds against subsequent purchasers for valuable 
consideration unless a memorial of such deeds is 
registered before the registering of the memorial 
of the deed under which the subsequent pur- 
chaser claims. In no way giving validity to a 
void deed, but giving priority of title by registau- 
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tion, consequently registration of a void deed has 
no effect. It is differetnt in tliis colony undei' the 
provisions of the Real Property Acts, Under the 
old system of conveyancing wliat is called the 
legal estate passes at law by tlie execution of the 
deed of oonveyancei Under tlie Keal Property 
Act of 186 ly it is by the 43rd section specially 
enacted that no inaitrument sliall be effectual to 
pass any estate until registration. The forged 
deed under the old system, of conveyancing, and 
the foiled transfer in the form prescribed by the 
Real Property Act of 1861 before registration 
would have the same effect — that is to say they 
would both be nullities. But under the Real 
Property Act of 1861, section 43, upon the regis- 
tration of an instrument, the estate intended to 
be thereby conveyed passes, so tliat the passing 
of the legal estate depend?, upon the act of regis- 
tration, and although the transfer would be void, 
yet when registered, the act of registration being 
done by another hand, tlie legal estate passes by 
virtue of tlie act. The transfer being registered, 
by section 44, the estate oi the registered pro- 
prietor becomes paramount, except in the case of 
fraud; and by secticHi 109 the transferee, except 
in the case of fraud, is not affected by actual or 
constructive notice of interests other than those 
notified in the registry book. Thus, in my 
opinion, the estate passes U> the transferee, 
although the transfer may be such a one as in this 
case. As against the defendant, <l. 6. Cribb, if 
he obtained registration according to the facts, as 
admitted in the case, possibly a remedy existed 
under section 123, which does not bar an action 
of ejectment, against a registered proprietor, ex- 
cept in certain oases. The section is as follows : — 

"Except in the case hereinbefore provided of a 
mortgagee or encombrancee against a mortgagor or en- 
cumbrancer or in the case of a lessor against a lessee or 
tenant or in the case of a person deprived of any land 
by fraud or against a person registered as proprietor 
through fraad or against a person deriving otherwise than 
as a purchaser or mortgagee bond fide for value from or 
through a person registered as proprietor through fraud or 
in the case of a person deprived of any land by reason of a 
wrong description of any land or of its boundaries and 



except in the case of a registered proprietor claiming under 
a prior certificate of title or under a prior grant roistered 
under the provisions of this Act in any case in which two 
grants or certificates or a pfrant and a certificate may be 
registered under this Act in respect of the same land no 
action of ejectment shall lie or be sustained against a 
registered proprietor for the recovery of land under pro- 
visions of this Act and except in any of the cases aforesaid 
the grant or certificate of title shall be held in every court 
of law or equity to be an absolute bar and estoppel to any 
such action against the person named in such grant or 
certificate of title as seized of or entitled to such land." 

Thus the action is not to be sust-ained or Lie 
" against a person deriving otlierwise than as 
a purchaser or mortgagee bond fide for value from 
or through a person registered as proprietor 
thn>ugh fraud." But this exception covers tiie 
case made by the defendant Jolm McDonald — 
namely, that he is a purchaser bond fide for value, 
through the defendant, J. G. Ci-ibb, who was the 
registered proprietor through fraud, so that so far 
as the plaintiff might have a remedy against the 
defendant, J. G. Cribb, under section 123 he is 
banned from going beyond him against his sub- 
purchaser, the defendant J. M'Doiiald, bond fide 
and for value. If this view were not sufficiently 
clear from the 12drd section the Legislature has 
made it beyond controversy by the proviso to the 
126th section, which enacts, ** tiiat nothing in 
this Act contained snail be interpreted to subject 
to any action of ejectment or for recovery of 
damages any purchaser or mortgagee bond fide for 
valuable consideration of any laud under tlie pro- 
visions of this Act altliough his vendor or mort- 
gagor may have been registered as proprietore 
through fraud or error or may have derived from 
(MT through a person registered as proprietor 
through fraud or error whether by wrong descrip- 
tion of land or of its boundaries or otherwise." 
And I may remark that, that such is the effect of 
that proviso has been recognised by the judgment 
of the late Mr. Justice Lutwydies which, no doubt, 
was concurred in by the late Chief Justice, Sir 
James Cockle, in the judgment of the Full Court, 
delivered in the cases of Oelkers v. Merry on the 
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l'6tk March, 1872, wlies^ he says, ' The nest ques- 
tion is whether the deieudaut, suppoeiug the 
plaintiffs title to maintain ejectment be good, as 
it seems to me to be^ was protected against that 
action, and in respect to this position of the case 
reliance was placed upon the 126th clause of the 
Act,'' the proviso to which he read, and proceeded. 
" That argument was met by aii observation from ' 
tlie bench when the rule was moved for. If the | 
purchaser, bufid fide for valuable consideration, as I 
Meriy was found by the juiy to have been, had 
purchased from a registered proprietor, he would 
have been protected; " and I may fuither re- 
mark that the view 1 have taken is strengthened 
by the provisions made by the Act enabling per- 
sons defrauded to brmg actions against the fraud- 
ulent proprietor for damages, witli an ultiniat4^ re- 
course to the Assui'ance Fund, tlie effect being 
that the Act leaves the defrauded pioprietor with- 
out his property and givee him a remedy over, 
which he had not under the old system, under 
which he would have recovered the property, and 
the innocent purohasei* would liave been the loser. 
My view is further strengthened by the 5l8t sec- 
tion of the Eeal Property Act of 1877, which 
recognises the title o( a subsequent purchaser for 
valuable consideration duly i*egistered under the 
Aot. My attention was called by Mr. Power to 
the case of Joties v. Powle^, 3 M. d: K. o81. That 
case, stated shortly, is as follows: — A was in 
possession of property under tlie pretended will 
of an owner who had really died intestate, the 
will having been forged by -^. B lending money 
to Ay took a mortgage ol the land in question, a 
satisfied mortgagee was a party to the mortgage, 
and 2t A's request conveyed to B the legal estate. 
B'i uMHtgage eventually became vested in o', who, 
after notice of intended proceedings to set aside 
the will for forgery, made further advances to the 
persons claiming under A. A bill having been 
filed by the heirs-at-law of the intestate praying 
to redeem, it was held that as to all moneys ad- 
vanced without notfce of the forgery (J must be 
treated as a purchaser for value without notice. 



8ir John Leach, M.K., at page ol)8 says : — " 1 am 
ol opinion chat the protection of the legal estate 
is to be extended, not merely to cases in which 
the title of the purcliaser for valuable oonsiderar 
tion without notice is impeachable by reason of 
a Beci*et act done, but also to cases in which it is 
impeached by reason of the falsehood of a fact ol 
title averted by the vendor or those under whom 
he claims, where such asseited title is clothed 
with possebsion, and the falseiiood of the fact 
asserted oould not have been detected by i^eason^ 
able diligence." So that a pui-choser for valuable 
consideration without notice under a forged in- 
strument having got in the legal estate is pro- 
tected even under tlie old system of convey- 
ancing. Under the lieal Property Act a purchaser 
from a pix)prietor registered on a forged transfer, 
for valuable consideration witliout notice, on 
registration obtains the legal estate, and would, 
1 think, be protected by th& doctiine of this case 
weie he not so by the protection particularly 
afforded huu by secuons 12;3 and 126 of tJie Real 
Property Act of IStSl. The i^ult is, conse- 
quently, that this motion must be allowed, and 
there will be judgm^t for the defendant, John 
M Donald, with costs of action. 

Solicitors for plaintiff, Bunton d Little. 

Solicitors for defendant, McDonald, MacpJiersofi 
d Mukin. 



OCTOBKR 81TTIKG OF THK FULL COlR'i. 
CURRAN v. DOWZER AND OTHERS. 

Brands Act ( 35 Vict. No. 4, Section 28). 

The word " wilfully " in the 28th section of The Brands 
Act means knowingly and intentionally 

This was a motion to make absolute a rule nisi 
for a prohibition granted by his Honor Mr. Jus- 
tice Harding, at the instance of John Curran 
against James Dowzer, Jonathan Job, and Frede- 
rick Edward Bull, JJ.P., and Geoi-ge William Roe- 
buck, Inspector of Brands for the Wide Bay Dis- 
trict. Six head of female cattle, the propeity of 
Curran, were found by the Inspector of Brands 
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bearing brands which had been altered, a portion 
of one brand having been imprinted over the cor- 
responding portion of a previoualy imprinted 
bram-d. The original brand wai the registered 
brajid of Curran, and the brand as altered repre- 
sented a brand registered by Curran in the name 
of his son. There was evidence that the brand 
had been altered by Curran, but no improper 
motive was alleged. The bendi, consistmg of 
Dowzer, Job, and Bull, convicted Curran of hav- 
ing wilfully permitted his registered brand upon 
six head of female cattle to be altered by the im- 
pressing of the registered brand of his son upon 
the top of his brand, and fined him 58. per head 
of stock so branded, and £1 5s. 8d. costs. 

Drake moved the rule absolute, and the Aftor- 
Hey-General and Beat appeared to show cause on 
behalf of Roebuck. 

The Attorney-General submitted that in order 
to sustain a conviction under the 28th section ol 
the Brands Act it was only necessary to show 
that the brands had been altered by Curran ; it 
was not necessary to ^ show that the brands had 
been blotched or defaced. There was evidence 
that Curran had imprinted the second brand and 
the fact that only a portion of the second brand 
had been used was evidence of an intention to 
alter the original brand The fact that no par- 
ticular reason for the aTteration had been alleged 
was no answer to the charge. 

Vickers i\ Selheim and Others fQ,L.J, Vol, /•,/'. 
i5i> and Gully v. Smith (12 Q.B.D. p. 121) were 
cited and commented on. 

Real contended that the imprinting of the 
second brand upon the first being a breach of the 
statute, it was not necessary to siiow any motive 
for making the alteration. It would not be diffi- 
cult, if necessary, to suppose a reason for the 
alteration. For instance, under the operation of 
the Insolvency Act a question of ownership might 
be raised, and in that case the state of the brand 
would become of importance. 

Drake submitted that the word '' wilfully " im- 
ported something more than mere consciousness 
of performing an act ; some wrong motive must 



be shown. One brand could not be placed over 
another without making an alteration, and there- 
fore, if the act ol knowingly placing one brand 
over another were an offence under the 28th sec- 
tion, the word '* wilfully " might be struck out of 
the statute. No improper motive had been 
alleged, and there was sufficient evidence to rebut 
any presumption of fraud. By the 29th section 
of the Act, cattle bearing brands so altered are 
liable to be impounded as unbranded stock ; it 
was therefore against the interest of Curran to 
alter the brands on his own stock. The act of 
placing one brand over another is an offence under 
the 18th section of tlie Act has being a non-com- 
pliancy with the rules contained therein, and 
Curran should liave been convicted, if at all, of an 
offence under that section. 

LiLLBT, C.J. : — ^We tiiink that the rule must be 
discharged, and I think with costs. Tlie mean- 
ing of the 28th section is, to my mind, perfectly 
clear. If a person wilfully alters a brand or wil- 
fully permits a brand to be altered, he incurs the 
penalty provided by the statute for such miscon- 
duct. The word " wilfully " in this section seems 
to- me to mean knowingly and intentionally. If 
a man knowingly alters a brand, intending that 
there should be an alteration of it, then he has 
done that act wilfully and cannot plead as an ex- 
cuse for such conduct that he did not know his 
act was prohibited by statute. Tlie magistrates 
before whom the case was brought had reasonable 
evidence from which they could find that there 
was a wilful permission of alteration of a brand 
within the meaning of the statute. It is such a 
question as would be submitted to a jury ; and 
there being evidence from which reasonable men 
would come to the conclusion that there liad been 
a wilful alteration of the brand, they were justi- 
fied in coming to that oonclusion. ihe judgment 
must be upheld. The rule, therefore, will be dis- 
charged with costs. 

Solicitors for applicant — Wilson <(- Wilson. 
Solicitor for Roebuck — Crown Solicitor, 
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REGINA V. HOPKINS AND BATON. 

Oaths Act Amendment Act of 1876 (40 Viet.f No. 
10 jf Declaration. 

Under the ^Oaths Act Amendment Act of 1876 it is for 
the Judge to be satisfied at the trial that the witness 
understands the nature of the declaration substantially. 

This was a special case stated by Mr. Deputy- 
Judge Mansfield. The facta, as stated, so far as 
they are material, were as follows : — 

The prisoners wei-e tried at the Northern Dis- 
trict Court, Chai-ters Towers, on July lOth^ 1884, 
on a ohai^e of horse-stealing. Charlie, an abori- 
ginal, was tendered as a witness for the Crown. 
No interpretei- was present or available. Charlie 
knew enough English to undei^Btand and 8\yeak 
e€»y words. The presiding Judge was satisfied 
that an oath would have no binding effect on 
Charlie's conscience. It was iinix)a8ible to make 
Charlie understand the actual words of the decla- 
ration set out in section 1 of the Oath^ Act 
Amendment Act of 1876. In answer to the Judge, 
Chckrlie said he had come to tell the truth, and no 
lie» and that he knew that if he did not tell the 
truth he would be sent to prison. The Judge 
wa» quite satisfied tliat Charlie understood that 
he bound himself to tell the truth, and that he 
was aware of the penalties he would incur if he 
did not do so. The Judge being then about to 
admit Charlie's evidence, Campbell, prisoners' 
•counsel, objected to its admission on the ground 
tliat Charlie had not taken a promise and decla^ 
ration in the form stated in sect. 1 of the Oathii 
Act Amendment Act of 1876, or to the like effect, 
mutatis muf^tuUs, as required by sect 1 of tiie said 
Act. The Judge admitted Charlie's evidence. 
Both, piisoners were convicted. 

The questions for the opinion of the Court 
were: 1. Was the Judge right in admitting 
Charlie's evidence ? 2. Were the prisoners pro- 
perly convicted ? 

Power (Campbell with him) appeared for the 
prisoners. Feez appeared for the Crown, in su|> 
port of the conviction. 

Power contended that the witness Charlie could 
only speak easy words, and tliat no attempt was 



made to repeat the declaration to him, or to get it 
into his head. That it would be a fair interpre- 
tation of the case if Charlie could be prosecuted 
for perjury ; and that the Judge appeared' to have 
acted upon the principle that he would take the 
evidence for what it was worth. Begina v, Tomm/y 
and George, Queendand Law Reports, vol, i, part 2, 
p. 14, was cited. 

Campbell foUowMl. 

Feez was not called upon. 

LiLLBT, C.J. : — In this case it appears that tlie 
presiding Judge was satisfied of the first matter 
he had to determine — ^namely, that an oath would 
have no binding effect on the conscience of the 
witness, ajid further that it was impossiblie to 
make Charlie understand tlie actual effect of the 
words in the declaration in section 1 of the Oaths 
Act Amendment Act of 1876. But, in answer to 
the Judge, Charlie said he had come to tell the 
truth, and no lie. That appears to me to be in 
substance the ordinary witness' oath, that he had 
come to speak the truth, the whole trutli, and 
nothing but the truth. But this declaration has 
added to the difficulties of witnesses who do not- 
undei*st€ind the effect of an oath, by requiring 
that they should know that they render them- 
selves liable to tlie penalties of wilful and corrupt 
perjury. In this case, I think, substantially that, 
in popular language, the witness said that he did, 
because he said that if he did not tell the truth he 
would be sent to prison. But the Judge has cer- 
tified something more in this case. It is for the 
Judge, under this statute, to be satisfied at the 
trial tliat the witness understands the nature of 
the declaration substantially, the fair interpreta- 
tion of the language; and tlie nature of the duty 
the Judge has to discharge has been determined 
in the case of Begina v. Tommy and George, de- 
cided in this court, that the Judge has to deter- 
mine as to the competency of the witness. If 
there is an omission of duty on the part of the 
Judge, the matter may be brought before this 
couil on a case reserved and stated by the Judge 
himself; but where the Judge dischai-ges his 
duty, he alone is to decide as to the competency 



48 



THE QUEENSLAND LAW JOURNAL. 



1H84. 



of the witiiefM within the meaning' of the Act. 
The Jud^e has ceitiiied to us, and there is no 
reason to doubt that he was quite satisfied of the 
state of Chai'lie's mind at the time, and that 
Charlie understood and was aware of the penalties 
he would incur if he did not tell the truth. Under 
these circumstances, I tiiink the Judge discharged 
his duty, the witness appeared to be competent, 
the requirements of tiie statute were satisfied, and 
the conviction must be affirmed. 

HAKDI^'G, J. : — The solemn declaration required 
to be administered by the Oaihs Act Am^endment 
Act of 187 a is one of considerable difficulty, and 
certainly, although the Act requires the witness 
to solemnly promise, its administration is one of 
the most unsolemn proceedings that the dignity 
of the court has to submit to. Gronerally, havingr 
an ignorant black witness talking a species of 
pigeon English, even;- word he says producing a 
disturbance in the court. To my mind tlie pro- 
ceeding is veiT unsatisfactory, but l)eing the law 
of the land, that law has to be administered. In 
the administration of ttiat law, as in otiier matters 
of detail, or, so to speak, of administration, great 
latitude rests in the liands of each Judge. Some 
Judges' minds are more technical tlian otliers: 
other Judges take larger jmd more general views, 
but by the joining of such different minds 
together probably the true aim of the Act is ol> 
tained in the end. Bearing this in mind, and the 
latitude allowed to each Judge, the question to lie 
decided is. Has the law been satisfied in tliat par- 
ticular case ? In this case, as I take it, there are, 
as Mr. Campbell mentioned, three detailed steps 
required. First, that the presiding Judge is to 
be satisfied that the taking of an oatli will have 
no binding effect on the conscience of the pro- 
posed instrument of evidence. In this case it is 
definitely stated that the presiding Judge was 
sati.^ified that an oeth would have no binding effect 
on Charlie's conscience. So that is the first step 
satisfied. The next step is that the proposed 
instrument of evidence, or witness, is to make a 
promise or declaration in the form given in the 
Act, or to a like effect, mvfnfin mttfandift. I will 



read the words of the late Mr. Justice Lutwycln^ 
in the case of Regina r. Tommy and George^ Queens- 
land Law FleportH, vol. I, part 2, page 18, "I 
think they were. The words, ' to the like effect, 
mutatis mutandts,^ in the first clause, clearly sliow 
that it is not necessary that tliere should be a 
literal dedaration by the witness in the form 
given by the Act." Not necessary to be a literal 
decLtration. With that I agree. Here one of tlie 
difficulties would greet a Judge of technical mind. 
Such a Judge would go through the actual form 
simply as a form : but going through that would 
be of no use at all, if the requirements of the 
statute were not satisfied. Now, if it is to be a 
literal declaration, find out first of all what a 
literal declaration is. A soleiiui promise to speak 
the trutli ; that is wliat it amounts to. Secondly, 
that the proposed witness makes the solemn pro- 
mise or declaration with the full knowledge that, 
if he does not speak the truth, I will render my- 
self liable to the i)enaltiee of wilful and corrupt 
perjur}^ That is a technical declaration. What 
is the literal ? I am not going to tell what is 
false : I am going to tell what is true, and I am 
perfectly aware if I tell what is false and do not 
tell what is ti-ue I shall be punished. That is the 
literal. In this case the Judge says it was impos- 
sible to nruike Charlie understand the words in 
the declaration : that is to say, it was impossible 
to make him understand them as technically 
placed. The Judge goes on — '* in answer to the 
Judge, Charlie said he had come to tell the truth, 
and no lie, and knew that if he did not tell the 
truth he would be sent to prison." That is the 
literal. That actually occurred. There you have 
the two steps — first, the satisfaction of tiie Judge 
that an oath would have no binding effect on the 
witness ; second, an actual compliance with the 
requirements* of the law — a literal compliance. 
Then the third requisition of the law is that it 
shall be the duty of tlie presiding Judge, before 
taking the evidence of any swch person, to satisfy 
himsdf that he clearly understands the meaning 
of such promise and declaration. Did the Judge 
do that in this case 1 In his statement of the 
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case he says that he was quite satisfied that 
Charlie bound himself to.tell the truth, and was 
aware of the penalties he would incure if he did 
not do so. There are the three requirements ; 
each of them to my mind was satisfied in this 
case, and, that being so, I think the law has been 
complied with, and that the conviction must be 
affirmed. 

Solicitor for the Crown, Croum Solicitor, 
Solicitors for prisoners, Macpherson d Miskin, 



FLTNN V. SELLHBIM AND ANOTHER. 

T/ie BaUway Act of 1863 (27 Vict. No. 8) 
Sections 116, 117,118, and 135.— By-laws— FM- 
dence of publication of. 

Before a conviction can be obtained for an offence onder 
by-laws made in pursuance of the Railway Act of 1863^ 
evidence must be edaoed of the publication of such by- 
laws, and nothing but strict proof is admissible ; that is to 
say, the by-laws with the official seal of the Commissioner 
for Railways affiled thereto, must be produced if possible 
or special reasons must be given for the admission of other 
evidence. 

This was a motion for a rule absolute for a pro- 
hibition to restrain Phihp Frederic Sellheim, P.M., 
Charters Towers, and Peter Minehan, Superinten- 
dent of the Maintenance of the Northern Railway, 
from proceeding upon or in respect of a convic- 
tion or order, made by the said Philip Frederic 
Sellheim against the appellant John Flynn, for ati 
offence against the Railway By-laws for trepass- 
ing on the Northern Railway line. 

The grounds upon which the rule nisi was ob- 
tained were : — 

(1). That there was no evidence of the making 
of the by-laws. 

(2). That there was no evidence of the publi- 
cation of the by-laws. 

The only evidence given at the Police Court as 
to the making and publication of the by-laws was 
that of the station-master at Charters Towers, 
who produced a cppy of the by-laws contained on 
a printed sheet, and the Qoveniment Gazette con- 
taining the by-laws not signed or sealed. He 
J 



also stated that a copy of the printed sheet was 
kept continuously posted at the Charters Towers 
Railway Station. 

The Attorney-General (A. Butledgej appeared 
for the respondents, and Beal for the appellant. 

Beal now moved the rule absolute. 

The Attorney-General contended that the by-laws 
were satisfactorily proved before the magistrate by 
the station master, who stated that they were kept 
posted at the railway station and that the by-laws 
were published in the Government Gazette, and 
that the production of such Gazette was sufficient 
evidence of the publication. 

Beal contended that the Government Gazette was 
not sufficient evidence that the by-laws were pub- 
lished, but that there must be a certified copy of 
the by-laws produced or a public document that, 
under the Bailway Act, the best evidence of 
the by-laws must be produced, or satisfactory 
reason for its absence must be given before 
secondary evidence can be given, and that no 
such evidence had been educed before the magis- 
trate. 

Habdino, J. : In this case Mr. Real moves 
absolute a rule nisi for a prohibition granted by 
The Chief Justice on Thursday, 8rd September, 
1684, against proceeding on a conviction in the 
nature of trespass on one of the railways up 
country, upon the ground that there was no 
evidence of the making of the by-laws, and on a 
second ground, which we find it unnecessary to 
go into. The Railway Act of 1863, sections 116, 
117, 118, 119 and 186, provide for the making, 
confirming, and publication of by-laws by the 
Commissioner for Railways, who, by section 7, 
is incorporated — made a corporation sole. By 
the provisions of section 117, such by-laws shall 
be reduced into writing, and shall have affixed 
thereto the official seal of the Commissioner. At 
the hearing of the case before the magistrates, no 
evidence was given that the by-law upon which 
the conviction was sought had been reduced into 
writing and had affixed thereto the official seal 
of the Commissioner. A Gazette notice, pur- 
porting to be signed by Mr. Herbert, as 
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Gommifisioner for Railways, was published, 
stating that such by-law had been con- 
firmed: that was the only evidence, and that 
was objected to at the hearing. The ItaUxcay 
Act of 1864 f like a great number of our colonial 
Acts, is an adaptation from Acts which exist at 
home, and like a great number of our colonial 
Acts, adapts what, to the eye of the adapter, 
appears useful and omits all that he considers — 
as suggested by the Chief Justice — a superfluity. 
In this case a section of the Companies ( lauses 
Act, 8 d 9 Vict.f c, 16, «. 127, has been omitted ; 
and that section provided that the production of 
a written or printed copy of by-laws of a com- 
pany, having no seal of the company affixed 
thereto, should be sufficient evidence. That 
appears to have been omitted, and consequently 
nothing but strict proof is admissible. For in 
all criminal oases the prosecutor is bound to 
produce the best evidence — that is to say. he is 
not allowed to use anything but the original 
until he has proved one or other of the special 
reasons for admitting secondary evidence. In this 
case it was not in any way attempted to be shown 
that anything less than the original would suffice, 
or a copy under the Evidence and Discovery Act. 
That was not produced, nor the original, and I 
think that the objection is fatal, and consequently 
the rule must be made absolute, with costs. 

Solicitors for applicant, Daly d HeUicar, agents 
for Marsland d Marsland, Charters Towers. 

Solicitor for Sellheim, Croum Solicitor, 



THE yiCB-ADMlRALTY COURT. 
LiLUfiY, C.J. 28rd October, 1884. 

BEOINA r. THE OWNERS OF THE FOREST KINO. 

The Pacific Islanders Protection Acts 1872 ami 1876. 
Section 9 stib-section 1 and 2 of Act of 1872, 

The Attorney 'General {A. RuUedge), Chuhh, Q.C, 
and Ileal appeared for the Crown. 
Powei' and lAlley for the owners. 



The facts sufficiently appear from the judgment. 

This is in its origin an action for condemnation 
of the ship Forest King, her goods and effects, 
under the Pacific Islanders* Protection Acts 1872, 
1875. The defendants have made a counter 
I claim for damages on the ground that the seizure 
and detention were wrongful. The alleged causes 
of seizure and detention of the ship on which the 
claim for condemnation is based are the commis- 
sion by Captain Dickson and others on board the 
Forest King of all the offences enumerated in the 
1st and 2nd sub-sections of section 9 of the Act of 
1872. It is alleged that they decoyed, carried 
away, detained, confined, shipped, embarked, re- 
ceived, and assisted in shipping, embarking. &c., 
certain natives of the Pacific Islands who were 
within the protection of the statute, for the pur- 
pose of importing and removing such natives, 
without their consent, to a place, to wit, Queens- 
land, other than that in which they were so 
shipped, &c., and so committed one or more of the 
offences which subject the ship, &c., to forfeiture. 
The defendants deny the charges, and in support 
of their claim for damages allege that the seizure 
and detention were without any reasonable or 
probable cause, and without any cause of suspec- 
ting that any offence had been^ committed. The 
essence of every one of these offences (except de- 
coying) is that the act must be done for the pur- 
pose of removing or importing the native without 
liis consent, from which I infer that the true mean- 
ing of the statute is that there must be, on the 
part of tbe person charged, either knowledge that 
the native had not consented, or a resolve, at the 
time the act was done, to carry away the native, 
whether he consented or not. There is no proof 
here of decoying unless the natives were obtained 
by deceit. Now, with respect to the other offences 
charged, the proof of consent lies on the party 
accused. Here, if the Crown has not proved that 
the natives were deceived, and if the defendants 
have sbown that the natives consented to be re- 
moved from the islands to Que .nsland for three 
years, and knew substantially the terms of their 
agreement, the case for the Crown niust fail. But 
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although the defendants may fail to prove the con- 
sent of the natives, yet, if they oan satisfy the 
court that they complied with all the requirements 
of the Acts and regulations, for the protection of 
the islanders and for the carrying on of the Pacific 
Island labour trade, and bona fide believed that the 
natives consented to come for the time and on the 
terms named to them, then again the case for the 
Crown must fail, because the act of the defendants 
could not be said to be done /or the purpose of re- 
moving or importing the native without his consent. 
There would be an absence of the knowledge or 
intention which is the gravaman of the ^offence 
and cause of condemnation. Consent obtained 
after the act of decoying would be of no avail as 
a defence The acts charged are felonies, and 
there must be proof beyond a reasonable dou^t, 
or such evidence that a reasonable man might 
fairly be convinced, of the commission of the 
felony, before a condemnation of the ship can 
ensue. Now, this is the case presented by the 
Crown. On the 9th July last, H.M. ship Swinger 
found the labour ship Forest King anchored off 
Anchor Island, off the coast of New Guinea, and 
having on board 89 islanders not belonging to 
her crew, but alleged to be recruits for service in 
Queensland. Of these 16 were natives of Teste 
and the Engineer Groupe, &c., 14 of Sub-Est, 8 of 
New Guinea, 6 of Normanby, and 1 of Ferguson 
Island. The languages or dialects spoken by 
these natives were mainly Quonatai (8ud-Est), 
Teste, and Tawarra (New Guinea). These are 
spoken by what may, perhaps, be called neighbour- 
ing, but distant island — ^islands in the same 
region — and so far as I could judge from the sounds 
they are cognate languages, but with dialectic 
differences amounting almost to the distinction of 
entirely separate tongues, but yet not difficult of 
acquirement for ordinary purposes by a native of 
any one of the different islands. There seems 
indeed to be intercourse by means of canoes, and 
a rude commerce between all these islands. The | 
contention for the Crown is that the agreements ; 
in the hands of the Government agent appeared 
to be for three years, whereas the natives with a 



few exceptions were led to believe that they were 
to come to Queensland for two months only, and 
to-be returned to their homes in the third month. 
If this were established there would be no diffi- 
culty about holding the offences to have been fully 
proved, if the recruiter or captain of the Forest 
£ing were a party to the misrepresentation, or 
knew of it, and brought the natives away. The 
evidence on which a decree of condemnation is 
asked by the Crown is as follows : — After the ship 
Forest £ing was boarded by the officers of the 
Swinger, she was visited by Mr. Milmtkn, a 
Queensland magistrate duly authorised to inqaire 
into the labour traffic in the neighbourhood of 
New Guinea, where he was on a holiday excur- 
sion. He was accompanied by Mr. M'Farlane, a 
missionary, and Jerry, a missionary teacher, and 
Lieutenants Torlesse and Bruce of the Swinger 
were also on board. The recruits were mustered, 
and an examination of every individual recruit 
followed with the result, it is said, that many of 
them were willing to come for one month or two 
months, for one year or two years ; five of them 
for three years ; that five of them could not be 
communicated with ; and that the greater number 
of them had previously understood their agree- 
ments to be for one or two months, and that they 
were to be returned in the third month to their 
homes. The method of examination was this : 
Mr. Milman spoke in English, Mr. M^Farlane in 
liifu, to Jerry, and Jerry in Teste to the natives, 
the answers to Mr. Milman 's questions being re- 
turned through the same languages— Teste, Lifu, 
English. Of the languages of those on board 
Jerry understood only the Teste and Engineer 
Group. All the other persons present, including 
Mr. Milman, Mr. M'Farlane, Lieutenants Torlesse 
and Bruce on the one side, and Captain Dickson, 
the recruiter of the Forest King, and the Govern- 
ment agent on the other, were ignorant of the 
tongues spoken by the natives on board. Charley 
may, perhaps, be excepted. The case for the 
Crown would rest almost entirely on the credit to 
be given to Jerry's testimony, if the burden of 
proving the consent of the natives were not im- 
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posed by statute upon the defendants. Jerry's 
testimony is pure hearsay — simply what the 
natives told him— and even that statement made 
under circumstances which would compel me to 
receive it with some hesitation and doubt: He 
admits that on asking the natives for what time 
they would go to Queensland he told them they 
would die in two months. I am inclined to 
believe that he told them that in the first instance 
with reference to the number of years, and not to 
number of months, because if he referred to their 
dymg in two months, how is it that so many 
were willing to come for that time ? If the natives 
were intimidated they might recede from their 
contracts, and we might hesitate to rest our belief 
on Jerry. I attach no importance to the attempt 
of the natives to escape in the night after the 
statement of Jerry. If a few of them jumped 
overboard, many others would follow like a flock 
of sheep. But the burden of proof of consent is 
on the defendants ; it is not thrown on the Crown 
to prove the non-consent. There were three in- 
terpreters on board, employed by the Forest King 
— Charley, Harry, and Archer. I believe that 
Charley and Harry are able to communicate with 
the islanders now. Jerry says they have learned 
the languages — Quonatai and Tawarra — since the 
seizure of the ship. The boys Charley and Harry 
had been in the keeping of the Crown until 
within a week of the trial. Proof ought, there- 
fore, to be forthcoming of any attempt to learn 
these languages. There is none. There is 
evidence, however (Jerry and Charley's), that 
Charley had been on board a man-of-war as guide 
and interpreter, for two months, and Jerry's wife 
told the Government agent that Charley knew 
the languages of all the islands in that neighbour- 
hood. I think the weight of evidence is rather 
in favour of Charley and Harry having made the 
islanders understand the nature of their agree- 
ments in the first instance, in which case the 
defendants must have the benefit of it as proof of 
consent. That some of the islanders did not 
reply to Charley in Mr. Milman's presence, after 
Jerry had endeavoured to speak to them, may 



have arisen from the unusual circumstances, of 
the arrival of the man-of-war, the frequent ques- 
tioning, Jerry's description of the risks of coming 
to Queensland, and other incidents of the hour, 
which would make men who are but '* children of 
a larger growth " act like children and remain 
silent. Charley gave Mr. Milman to understand 
(whether in words, or by <' hanging down his 
head," does not appear), but, somehow, Mr. 
Milman understood that Charley meant he could 
not communicate with the beforementioned five 
natives, which is of course true, if they had 
become unwilling to reply to him. I think it is 
to be regretted that the ship's interpreters were 
not tested before Jerry had been allowed to speak 
to the islanders. It seems clear that from some 
peiion's information they had been discredited in 
Mr. Milman's mind. But assuming that Charley 
and Harry did not truly or correctly state to the 
natives the terms of the proposed agreements, is 
there any evidence that the recruiter, captain, or 
Government agent were parties to the fraud or 
mistake? I think there is none. They were 
ignorant of the languages in which Charley and 
Harry spoke or pretended to speak. Is there 
not, on the contrary then, evidence that the agent, 
captain, and recruiter fulfilled all the require- 
ments of the law and bond fide believed that the 
natives had consented to come with them, under- 
standing substantially the terms of their con- 
tract ? On behalf of the Crown it is said that 
there was bad faith on the part of the Govern- 
ment agent, the captain, and the recruiter — that 
they were all engaged in the commiission of these 
felonies. There is no evidence, other than that I 
have already described, in support of this sweep- 
ing accusation. To believe them guilty I must 
not only have full confidence in the truthfulness 
of the natives, in Jerry's accuracy and truth as to 
their statements to him, in Mr. Milman's perfect 
comprehension of Charley's acts, and of the 
motives and conduct of the natives when ques- 
tioned ; but I must disregard the sworn testimony 
of the persons accused, and I must conclude that 
the Government agent deliberately falsified his 
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official log from the beginning of the voyage to 
the time of the seizure, on purpose to aid and abet 
the ship's officers in the commission of these 
offences. The Government agent is an officer who 
has been accredited by the Queensland Govern- 
ment on six successive occasions. No questions 
were asked tending to discredit the character of 
the agent, the captain, or the recruiter. The 
Government agent complied with all the regula- 
tions and instructions of the Government, and the 
captain deferred to his directions and control in 
all matters relating to the employment of inter- 
preters, and recruiting and landing natives who 
did not appear to understand the terms of agree- 
ment. The agent regularly records the circum- 
stance, when the natives appeared fully to under 
stand their agreements. To some of them the 
terms were thrice explained by three different 
interpreters. Captain Marx told the agent his 
log was *' well written,*' which I understood at 
first as conveying an imputation on the conduct 
of the agent. Captain Marx, however, explained 
that he meant not that the Government agent was 
" a fraud," but that he had endeavoured to do his 
daty. If he did fK), and was satisfied, unless it 
can be shown that the captain and recruiter knew 
that the natives had been deceived, or that they 
did not, in fact, understand the terms of the agree- 
ment they were about to enter into, or that they 
were not willing to come with them, the case for 
the Crown must fail. Upon this point alone, the 
proved good faith of the defendants, without re- 
ference to the proof of actual consent, the case for 
the Crown has failed. There is fairly satisfactory 
evidence that the officers of the Forest King acted 
in good faith, believing the natives fairly re- 
cruited, and consenting parties to their removal 
to Queensland. Nevertheless, the circumstances 
presented to Captain Marx on the report of Mr. 
Milman were such as to raise a reasonable ground 
of suspicion and to justify the seizure and deten- 
tion. The Imperial officer being justified, it 
follows, in this particular cade, without laying 
down any absolute rule as to damages in future 
cases, that there can be no damages against the 



Crown in respect of his act ; but when the Crown 
authorities proceed for condemuation and do not 
succeed, they must, like other unsuccessful suitors, 
pay their opponent's costs. I therefore pronounce 
that it has not been proved that the ship had been 
during her said voyage, or at the time of her 
seizure, employed in the commission of any of the 
offences charged, and order that the said vessel be 
restored, together with the goods and effects on 
board thereof, and with costs. 

Solicitor for Crown, Crown Solicitor. 

Solicitors for defendants. Hart, Mein d Flower, 
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ORAU V, COLONIAL INBUBANCE CO. OF NBW ZEALAND. 

Insurance Policy— Delivery of Particulars — Time 
within which action to be brought — Waiver. 

By a condition indorsed on a policy of insoranoe, it was 
stipulated that, in case of fire, the insured should within 
fifteen days after the fire deliver to the Directors, their 
manager or agents as accurate and particular an account 
in detail of their loss or damage respectively as the nature 
and circumstances of the case would admit : — neld, that 
the delivery of particulars was a condition precedent to 
the right of the assured to recover for the loss. Mason v. 
Harvey followed. 

On Tuesday, December 2, 1884, Griffith, Q.C. 
{Lilley with him), on behalf of the defendants, 
obtained a rule nid to set aside the verdict and 
judgment for plaintiff and to enter judgment for 
defendants, or for a new trial. The action had 
been tried before Harding, J., and a jury, at the 
November Civil Sittings, Brisbane, and the ground 
for setting aside their verdict; was that there was 
no evidence before them of waiver by defendants 
of two conditions in their policy of insurance over 
plaintiff's dwelling-house. A second ground for 
setting aside judgment was that plaintiff repre- 
sented her house to be a dwelling-house, when in 
fact it was a brothel. 

On Tuesday, December 9, Griffith, Q.C. (Lilley 
with him) moved the rule absolute. Gore Jones 
appeared to show cause. 

Gore Jones contended that there was evidence 
of waiver by defendants of the conditions of the 



6i 



*HE QUEENSLAND LAW ^ToURilAL 



id^ 



two clauses of their policy in question, which 
were as follows : — 

XI. That the assared Bustaining any loss or damage by 
fire, shall forthwith give notioe in writing to the Directors 
or Manager, or to the nearest agent of the Company, and 
shall, within fifteen days after such fire shall have hap- 
pened, deliver to the said Directors, their Manager or 
agent, as accurate and particular account in detail of their 
loss or damage respectively as the nature and circumstances 
of the case will admit, and shall verify the same by solemn 
declaration or affirmation before a J. P., and shall produce 
his books of account, vouchers, and such other evidence as 
the Directors may reasonably require, and, if required, 
with plans and specifications, showing the dimensions and 
constructions of any buildings or erections destroyed or 
damaged; and until such declaration or affirmation, 
account, and evidence are produced, the amount of such 
loss, or part thereof, shall not be payable or recoverable. 
No profit of any kind is to be included in such claim ; and 
if there appear to be any fraud, overcharge, imposition, 
or any misrepresentation ; or if the fire shall have hap- 
pened by the procurement or wilful act, means, or con- 
nivance of the assured or claimants, they shall be excluded 
from all benefit under this policy. 

XVI. It is furthermore hereby expressly provided that 
no suit or action of any kind against the said Company, 
for the recovery of any claim upon, under, or by virtue of 
this policy, shall be sustainable in any court of law or 
equity, unless such suit or action shall be commenced 
within the term of six months next after any loss or 
damage shall occur ; and in case any such suit or action 
shall be commenced against the said Company after the 
expiration of six months next after such loss or damage 
shall have occurred, the lapse of time shall be taken and 
deemed as conclusive evidence against the validity of the 
claim thereby so attempted to be enforced. 

The fire occurred on the night of the 14th Janu- 
ary, and the notice required under the 11th 
condition was sent in on the 1st February, a day 
or two days after the 1 5 days had expired ; bu^ 
the letter of the 26th February showed waiver of 
that condition. [The letter appears in the judg- 
ment.] Then when plaintiff went to the office of 
defendants' agent, Harris & Co., she was handed 
the forms necessary to fill in when making a 
claim for payment of the insurance. He took 
them when she had filled them in, and told her 
she would have to wait till he had referred them 
to the head office in New Zealand. On the point 
raised on the other condition (No. 16), the evi- 
dence was that the action had not been raised 
within six months. 

Lilleyf C.J. : Then plaintiff must rely on the 



waiver ; if she could not prove that she was lost. 

Go^e Jones : The jury was entitled to construe 
defendant's conduct and letter as a request for 
time. There was then the consideration of plain- 
tiff's suspending her right of action for his busi- 
ness convenience. That was discernible in the 
terms of the letter, and was made stronger 
by defendant's conduct. On the question of con- 
sideration, he cited Longbridge and otliers v, Dor- 
vilU and another^ 5 B, Aid,, 117; Smith v. 
Algar, 1 B. Ad. 603; Cook and others v. 
Wright, 30 L.J., Q.B., 321 ; Callishsr v. Bis- 
choffscheim, 5 L.R,, Q.B., 449. He relied on the 
facts that defendants' agent had received her 
papers of claim after the expiration of 15 days ; 
on the letter of the 26th February, and on the 
silence of defendants' agent to several letters 
received by him from plaintiff's solicitor, as 
appeared in evidence. 

Ldlleg, C.J. : Is there any case in which silence 
has been held to be waiver ? 

Griffith, Q.C., contended there was no evidence 
on the point raised on the second condition. A 
strong estoppel should be shown as to intention. 
He cited Maddison v, Alderson, 8 L.R. App. 
Ca., 467, at p. 473. The letter was not worth 
anything. 

He was stopped by the court. 

LiLLEY, G.J. : In this case the plaintiff sued the 
Insurance Company for the amount of the lose 
sustained by the fire, and she would have been 
entitled to recover if she had fully complied with 
the conditions of the policy. The two conditions 
upon which the Company relied by way of defence 
are Nos. 11 and 16. By No. 11, the insured are 
required within fifteen days, after the fire shall 
have happened, to deliver to the Directors, their 
manager or agent, as accurate and particular an 
account in detail of their loss or damage respect- 
ively as the nature and circumstances of the case 
will admit. It appears clearly that no such 
account was delivered within the fifteen days. 
Upon that arises a question of construction on this 
particular condition, because afterwards the con- 
dition proceeds to require that the insured shall 
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verify the account by solemn declaration or affirma- 
tion before a justice of the peace, until which the 
money shall not be payable by the Company. 
I was inclined at first to think there was rather a 
suspension of the remedy until the account should 
be delivered, but upon reflection and looking at the 
decided cases, and having regard to the nature of 
the policy, which makes the condition precedent, my 
opinion is that the true construction of this con- 
dition is, that if there is any failure to deliver the 
account of such loss or damage there is no right 
to recover ; the remedy is gone. Indeed, it never 
accrued or arose, the condition not having been 
complied with. Li fact it is upon the performance 
of that condition that the right to recover is based. 
This has been said to be a hard case. Possibly 
it may be ; but it is very clear that such a con- 
dition is a reasonable one, because the Company 
wish to have an opportunity of investigating the 
origin, nature, and extent of the fire before they 
are called upon to pay. It is very often important. 
We know, in all these cases, the extent of the 
loss is generally estimated by the quantity, 
character, and nature of the debris that may be 
found upon the premises destroyed by fire. It is 
a very important piece of evidence for the Com- 
pany to ascertain their loss and liability. In 
Mason r. Harvey, 8 Rxch, 7?., 819, that principle 
is laid down, for holding the condition precedent 
as absolute. '^ Its meaning is,'* as Baron Pol- 
lock says, ** that the assured will, within a con- 
venient time after the loss, produce to the Com- 
pany something which will enable them to form a 
judgment as to whether or no he has sustained a 
loss. Such a condition is in substance most 
reasonable, otherwise a party might lie by for 
four or five years after the loss and then send in 
a claim, when the Company, perhaps, had no 
means of investigating it." If my impression had 
been at first the correct one, they might have laid 
by for any number of years within any statutory 
limit which may apply to such a contract, when 
all evidence had gone of the nature and origin of 
the fire. On that point, I think, the plaintiff 
would not be entitled to recover. Qn condition 



No. 16, there is no evidence of waiver. If there 
was a waiver it must apply to both conditions. 
The defendants must have given up their right 
to insist upon both these conditions. With 
respect to waiver, the interview between plain- 
tiff and Mr. Harris seems to contain nothing — 
no evidence upon which waiver could be found 
by a jury. It is very natural, when a fire 
arises, that the agent should wish to know what 
position his employers are likely to take in the 
matter. They must be communicated with. He 
must communicate with them even to obtain the 
money to make the payment of the claim, and 
they would wish to know on what grounds he 
advises the claim to be settled, or on what ground 
he advises resistance, on the part of the Company, 
to the payment of the claim, if he had advised a 
defence. That she asked for and was supplied 
with blank forms was a matter of kindness on his 
part — perhaps an obligation. If the Company 
insisted on the production of certain forms of their 
own it would be necessary for him to do so. But 
how can an act of that kind be construed into 
waiver of claim, especially as the filling up of the 
forms would give them necessary information, 
whether they should pay or not ? It seems to 
have no such effect. Then the letter of the 8th 
May is relied upon as evidence of waiver, and 
that they, with full knowledge of their position 
(that neither of these conditions had been 
performed), had deliberately led her to believe 
that they had abandoned their right to insist on 
the performance of these conditions. There must 
be some consideration for that, I imagine. It is 
possible, even after such absolute promise, and 
leading her into a false position, whether that 
might have taken the complexion or not of 
fraud, after the breach of condition, that they 
could still insist on the fact of non-performance of 
the conditions. This is the letter. What is the 
evidence in it of waiver or of abandoning their 
position ? 

Drab Sib, — We are in receipt of your favors of 28th 
April, May 8, and May 7, in reference to Mrs. Gray's claim 
against above Company. We have to inform you that wq 
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have forwarded yoar correspondenoe to Head Office, Wel- 
liogton, New Zealand, and upon receipt of their reply 
will at once oommnnicate with yon. 
Toars faithfully, 

Georob Habbis & Co., 
Managers Col. Ins. Coy. of New Zealand. 
I do not know, really, that my learned friend, 
Mr. Gore Jones, has shown that there was waiver. 
It would be difficult to put one*s fingers on a line 
or letter in that letter to indicate a waiver. As 
to time, it seems to me they had a right to time 
if she gave it. On the whole, therefore, I think 
the rule must be made absolute to set aside the 
findings on conditions Nos. 11 and 16, and the 
judgment for the plaintiff, and to enter judgment 
for the defendant, with costs. 

Habdino, J. : I entirely agree with the judg- 
ment delivered by his Honor the Chief Justice. 
This is one of those cases where juries will be led 
by the eloquence of counsel on one side against 
evidence on the other. The reason why we 
leave such cases as this to the jury is to lessen 
litigation. If they could find any evidence at all, 
if they found any, I had to enter judgment for 
plaintiff, as judgment always properly follows the 
finding. 

Solicitor for plaintiff : AppeL 

Solicitors for the Company : Macpherson d 
Mukin, 



IN CHAMBERS. 



LlI^LEY, C.J. 



December 8th, 1884. 



IN THE MATTER OF THE WILL OF PATBIGK MONAMAUA, 
AND IN THE MATTER OF THE TRUSTEES AND 
INCAPACITATED PERSONS ACT {31 Vict,, No, 19). 

Wife's equity to a settlement as against her husband's 
trustee in insolvencj. Smith v. Smith, 39 L.J,, Ch., 637, 
followed. 

This was a petition by the trustees and execu- 
tors under the will of Patrick McNamara, dated 
19th April, 1882, for advice as to the payment 
of a legacy of £200 to bi.s married daughter, 
Susan Coutcl), and of her share of the residue 
under bis will. At the time of making the will, 



and also at the time of testator's death in June, 
1888, Susan Coutoh's husband was an un- 
certificated insolvent, and is still so. 

Murray-Prior applied on behalf of the trustees 
for directions in what manner they should deal 
with the said legacy and residue. 

LiLLBY, C.J. : The petition in this case shows 
that the wife is entitled under ordinary circum- 
stances to a legacy under her father's will of £200. 
At the time of the death of the testator, her hus- 
band was an uncertifioated insolvent. When the 
legacy became due, it would have been payable 
to the husband under his right by marriage to the 
personalty of the wife. The trustees under the 
will ask for advice as to the person to whom they 
shall pay the £200 legacy. The representative 
of the trustee under the husband's insolvencj has 
been served, the husband and wife have been 
served, and none of those parties make any claim 
to the legacy, except the wife. She has not 
appeared, but, I understand, claims the payment 
of the legacy. The legacy is small, and it would 
be very expensive, and a waste of the fund in 
fact, if enquiries were directed whether she had 
any settlement on her marriage. There must be 
an affidavit of the circumstance that she had 
no settlement filed. My order will be con- 
ditional on the filing of that additional affidavit. 
She has an equity, in fact, to the settlement, 
but the fand is so small that to make formal 
enquiries would be to absorb the whole 
fund. I therefore, on the authority of Smith r. 
Smith, 30 LJ., Ch. 637, shall order that upon the 
filing of the affidavit I have mentioned, the whole 
of the fund be paid over to the wife for her 
separate use, the trustees making a formal settle- 
ment to trustees for her separate use, if she 
requires the protection of such settlement ; other- 
wise if she does not require that, they may hand it 
over to her for her own use. They will take care 
that she is examined apart from her husband and 
her wishes ascertained as to the disposal of the 
fund. In Smith v. Smith, *< where a husband was 
an uncertificated bankrupt, and had become 
entitled in right of hi? wife to a sum of about 
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£18,000, the oonrt having regard to the circam- 
stances of the case, directed the whole amoant to 
be settled, as against the assignees in bankruptcy, 
on the wife and children, there being no other 
poroyision for them except a sum of £150, to which 
the wife was entitled under her father's and 
mother's marriage settlement ; " so that this case 
falls within it ; this is so small a fund. If the 
decision is good in Smith v. Smithy it must a fortiori 
be good in the case of a small fund like this. 
There are no children in this case ? 

Murray Prior : 1 am not sure. 

Lillet, G.J : I should make no difference, in 
the case of children, with so small a fund. Child- 
ren have no equity to a settlement, except 
through the equity of the mother. If the fund 
were large, of course I might make provision for 
the children ; being so small, I let it go to her 
for her use. Therefore, my advice and order will 
be as I have stated. 

Solicitors. Daly d Hellicar^ agents for O'Siil- 
livdriy Warwick. 



LiLLKT G.J. January 14, 1885. 

MOSMAM r. SACHS. 

Judicature Act, iee, 5, sub-sec. 8 — Receiver , ap- 
pointment of — Real estate. 

About May, 1884, the Sheriff of Queensland, 
on a writ of /i. fa. issued to him for the amount 
of a judgment signed by plaintiff for the sum of 
£8021 9s. and costs, rendered in part satisfaction 
thereof the sum of iS2094 23. 7d. out of defend- 
ant's estate. In December, 1881, he rendered a 
further sum of £52. Plaintiff believes that there 
are no more goods or chattels of defendant 
within the colony from which the residue of the 
dum might be paid under the fi. fa. ; but that 
there is a piece of land on the Charters Towers 
road known as the Chinaman's Garden, which 
defendant had purchased from Messrs. Stuart, 
Knox, and ISng, of Sydn^, executors of the 
late Bobert Towns. Plaintiff had gone to the 
latter for the title deeds, but they were withheld 
by them ; and he feared he would lose the fruits 

of his judgment. 
L 



LilUy therefore applied under section 5, sub- 
section 8, of the Judicature Act that John Fleming. 
Echlin be appointed a receiver to receive the 
rents and profits of the abovenamed estate, to 
satisfy the residue debt of X875 6s. 5d., with 
d616 costs or thereabouts. Defendant for a long 
time lived in Sydney, and is still there. He is 
beneficial owner ; but is delaying registration of 
the transfer of title in the land, and thereby 
delaying or defeating plaintiff's rights. 

Lilley, O-J^ This is a special statutory inter- 
locutory order, under section 5. 

LUley : I will show that your Honor has power 
even after judgment has been granted. 

The following authorities were referred to : — 
Smith V. CaweUj 6 Q.B.D , 75; Salt v. Cooper, 16 
Ch.D.,544; LeggoUv. WesUm, 12 Q.B.D., 287; 
Ex parte Evans, in re Watkins, IS Ch.D., 252 ; 
DanieWSf new Ed,, p. 933, and Wilson's Judicature 
Act, under head, Receiver. 

LUley, C.J. ; In all these there is actually a 
title. 

LiUey: So he has here a title—an equitable 
estate. 

LUley, C.J.: In all these cases there is no 
doubt about title ; there is proof of a title it 
appears. If I appoint a receiver for him I do 
only appoint him of such property as he might 
have, not specifically of this, because I do not 
know that he has any title. 

LiUey : He has the equitable title, and the 
legal estate is in other pidrsons. 

LUley, C.J.: There may be a dispute as to 
that. 

LUley : They will have an opportunity to dis- 
pute it if a receiver is appointed. 

LiUey, C.J, : The question is whether I can 
make an order to fit the case. These cases cited 
are all of specific ascertained properties. 

LiUey: It would be a matter of contention 
afterwards whether we had an interest or not. If 
we are wrong we would be condemned in costs. 
They can come in and contest the order. The 
Registrar will not Usne a title; but we will 
caveat against the land. All his estate will rest 
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in the recpiver. If the contraot is true, we will 
be able to come in under the Trustees, &c., Act. 
It will give us a locus for working any way we 
like. At present so far as the Registrar is con- 
cerned we are strangers. 

LiHef/f C.J, : You would not have power to sell 
the reality. The judgment of the Court does not 
sell realty in this practice, but takes rents and 
profits, as under the old elegit. You may, even 
under the elegit go into a Court of Equity, and get a 
title after 12 months, but you cannot levy on them 
by fi. fa. there. 

LdlUy : Here we can. 

LiUey, C.J. : You might have elegit here ; it is 
not obsolete, but you have a swifter process. You 
can sell the land under /I. fa. 

Lilley : We want to get a title. We want to 
bind the land in execution so as to secure us. The 
writ of execution does not do more than bind the 
land, and gives us a locus standi to work on. Other- 
wise there is nothing to work upon. We have 
no means of getting at this property other than 
by this way. 

Lilley i C.J. : You will have a receiver standing 
against the names on the register. 

LiUey : Yes, if we are wrong they can get rid 
of the order ; if not we have a locus to declare us 
the owner, and to get the land in and have it 
sold. Ex parte Evans shows elegit to be obsolete, 
and that all the forms of execution were intended 
to be included under section 5 of the Act. If we 
get this, he can face us. If we get it, we will 
be secured creditors in case of his insolvency, 
which appears imminent. Again, he might sell 
to a bona fide purchaser, and, not being in the 
register, we would be cheated again. 

LiLLBY, C.J. After consideration, gave an 
order, to be made according to the following 
minute : — 

Order, appointing John Fleming Slchin receiyer of the 
rente and profite of the real eetate of the defendant Sachs, 
described in affidavit, as the Chinaman's Garden, without 
prejudice to any prior encombranoes or charges thereon, 
or to the possession of any prior encumbrance, if in posses- 
sion. The receiver to give the usual security to the satis- 
faction of the Registrar. 

Solicitors for the plaintiff : Roberts and Roberts^ 

Agents for Roberts and Leu^ Townsville. 



MABCH SITTINe OF THE FULL COURT. 



Misconduct of Solicitor — Breach of Duty. 

IN RB A SOUOITOil. 

A solicitor on receiving money from his client, if he 
makes that a previous condition of his service, is bound to 
see his client tlftough the particular piece of business. If 
the funds should fall short in the coarse of the proceeding, 
the solicitor must give his client reaecmable notice before 
he abandon his case. 

This was a motion to make absolute a rule nisi 
obtained at the last sitting of the Court, calling 
upon Henry Milford to show cause why he should 
not be struck off the roll of Solicitors, for alleged 
misconduct towards two clients. 

Lilley appeared on behalf of the Queensland 
Law Association, and moved the rule absolute. 
He presented affidavits showing that the 
solicitor was retained by a prisoner named Naylor 
to conduct his defence before the Charters 
Towers Circuit Court, in October last, upon a 
charge of larceny, and received a fee of £6. He did 
not appear upon the arraignment of prisoner, and 
the case was adjourned ; and when it was again 
called on he again did not appear, and the pri- 
soner was undefended, he not having money ta 
obtain another professional man, and was con- 
victed of the charge. Other affidavits were read, 
showing that during the sitting of the court the 
solicitor was fined for drunkenness by the Police 
Magistrate. Similar affidavits were read in re- 
spect of the case of the other client, another pri- 
soner, named 0*Hara. 

Feez appeared to show cause, and submitted 
that there was no criminal misconduct or fraud 
— only weakness. He presented affidavits, 
admitting that in Naylor*s case the fee 
had been received, and that the solicitor had 
been drunk, but showing that he was suffer- 
ing from depression, caused by attacks of inter- 
mittent fever, by domestic anxiety and trouble, 
and that later, after the date of the rule niei^ he 
had repaid the amount of his fee to the wife of 
Naylor. Other affidavits had been filed, 
showing that he was not distinctly retained 
by the other prisoner 0*Hara (whom he had pre- 
viously defended at the Police Court), to conduct 
his case before the Circuit Court. 
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LiLLBY, C.J. : In this case, upon the complaint 
of the Law Association, who are expected by the 
Court to guard the interests of the profession and 
of the public alike, the solicitor has been required 
to show cause why he should not be struck off 
the roll for alleged misconduct. We are unable 
to discover any deliberate intention to defraud, 
but that there was gross misconduct by the 
solicitor in his profession there can be no reason- 
able doubt. A solicitor on receiving money 
from his client, if he makes that a previous con- 
dition of his service, is bound to see his client 
through the particular piece of business. If the 
funds should fall short in the course of the pro- 
-ceeding, the solicitor must give his client reason- 
able notice before he abandon his case. I have 
made this last observation more particularly with 
reference to the latter of these two cases. In the 
first case the solicitor seems to have received the 
full sum to appear in court for his client. He 
did not appear. The reason he gives is that he 
was ill; was suffering from domeetic anxiety 
through the illness of his wife ; and had taken 
drink. It was the drink apparently which utterly 
incapacitated him from the discharge of his duty 
to his client. We have the evidence of persons 
immediately interested — ^Naylor and his wife, — 
■and we have the Police Court record produced to 
show that he was drunk and incapable on that 
occasion, and was fined by the magistrate 
on his own plea of guilty. There was, therefore 
although no criminal or quasi-criminal conduct 
•on the part of the solicitor, a gross breach of 
duty, for which he is liable to summary punish- 
ment by the Court. This is not the first occasion 
that this solicitor has been before the court. 
Ten years ago he was fined for breach of duty. 
A considerable time has of course elapsed, and 
we have had no complaint in the interval. There 
.seems, therefore, to be no reason for striking 
him off the roll. That is an exceedingly severe 
proceeding, and would deprive him at once of his 
status in the profession and his means of liveli- 
hood. He is not a young man — I know that, — 
4ind to send him out in the world stripped of his 



profession would be severe. However, a man 
who has been twice before the court must be 
careful in future. Looking at these facts, and 
that he has repaid the money, although after the 
rule nisi was granted, we have decided that the 
justice of the case will be met by the order of the 
Court that he pay the Law Association's full costs 
of this application, as between solicitor and client, 
within twenty-one days after taxation ; if not paid 
within the time that he be suspended from prac- 
tice until payment. 

Solicitor for Law Association — Osborne, 
Solicitor for the Respondent — Bemays. 



Regtda Geneiales of 1880 — Barrister — Examin- 
ation as. 

In re Albxandeb Costello, a Law Student. 

The prelimlDary examination of Barristers mnst be 
passed in both divisions at the same examination to en- 
title a candidate to the certificate of a pass. 

This was an application, referred by the Chief 
Justice in Chambers to the Full Court. The 
applicant a student-at-law, had passed in the 
second or law division of the preliminary examina- 
tion in November last, but had failed in part of 
the first or literary division; and in February 
had passed in the literary, but failed in the law 
division. The Board of Examiners had refused 
him the usual certificate of having passed the 
examination, and he had petitioned against their 
decision. 

Campbell applied for an order, entitling the 
petitioner to a certificate of having passed the 
examination, or relieving him from re-examina- 
tion in the first division of the examination. 

No notice had been given to the Secretary to 
the Board of Examiners; but the Attorney- 
General, being present, waived the formal objection 
and appeared on behalf of the Board. He cited 
Rule 86, Reg. Gen. of the 7th September, 1880. If 
the Board were inclined to hold two separate ex- 
aminations, that rule would render the exercise 
of that discretion very limited, as by it the ex- 
amination must be held within 14 days. That 
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indicates that little or. no discretion is left to the 
Board. Then Bale 87 says the examination shall 
be in two divisions. 

Lillet, C.J. : We think it is one examination 
— one and indivisible. Within 14 days the whole 
examination in two divisions must be passed. 
The Board have exercised their discretion cor- 
rectly. If they see fit to ask for an alteration of 
the rule, and we see reason, we will make the 
alteration. 



TIu Brands Act of 1872 (35 VicL, No. 4) sec. 27. 

WILLIAMS V. BAIBD AND 0THSB8. 

A hand fide daim of right of property is a good defenee 
to a charge of illegally branding under seo. 27 of the 
Brandt Act of I87S. 

This was a motion to make absolute a rule nin 
for a prohibition granted by Mr. Justice Harding, at 
the instance of John Williams against James Olark 
Baird, Edmund Bellord Power, John Davis, and 
John Glunn, of Gooktown, JJ.P., and Dominick 
Brannighan, of Hidden Valley, near Cooktown, 
selector. Brannighan claimed to have lost a bull 
calf with its mother in a scrub whilst driving them 
with a mob of cattle, on January 27» 1884. The 
calf was then unbranded ; and he did not see it 
or the mother until the middle of the following 
December, when he saw both in a mob of Williams' 
cattle, and the calf had Williams' brand upon it, 
and was earmarked. He took both to his yard ; 
where Williams saw them, but did not see the 
calf suckling Biannighan's cow, as it was alleged 
by the latter to have done. Brannighan in evidence 
swore that his calf was eight or nine months old ; 
on the other hand, an employee of Williams, 
named Culver, swore that the calf was the offspring 
of one of Williams' cows, and was twelve months 
old at least. The opinion of the Inspector of 
Brands, also, was that it was at least twelve 
months' old. Brannighan could not say whether 
the calf was not branded on the 29th June, 1884^ 
though it had the appearance of having been 
branded about September. The bench, consisting 
of the above-named justices, convicted Williams 



of illegally branding .the calf with his registered 
brand, not being its lawful owner, and fined him 
£10, in default a month's imprisonment. 
The rule was granted on the grounds — 

1. That there was no evidence that the offence- 

was committed within six months before 
information laid. 

2. That there was no evidence that the 

branding was done or permitted wilfully. 
8. That the conviction was against the evi- 
dence. Court dismissed first ground; 
Brand tt Act Amendment Act of 1884 
applies in this case 

lieeU moved the rule absolute. He stated the 
facts. The calf was seen only once by prosecutor 
before it was branded ; and a cow of defendant's 
had mothered it throughout. He submitted that 
the question was on the second ground : Is a 
bond fids claim of right an answer to a prosecution 
under the 27th section of the Brandn Act ? 

Harding^ J. : As in a larceny case. 

•* 
Rutledge, A.G. {Lilley with him), shewed cause 

for the magistrates, and submitted that by the 
evidence of defendant, in December, 1888, the 
calf was being mothered by his cow and was two 
weeks old ; and that m August, 1884, she pro- 
duced another calf. That was improbable ; it was 
a question of the usual period of gestation. He 
cited Curran v. Dowzer, Q.L.J., vol. II, p, 45, as 
to intention. While there must be reasonable 
proof on the part of the prosecution that there 
was a wilful branding, on the other hand there 
must be such ground for a claim of bond fide» 
as would convince reasonable men that the calf 
was the pi'operty of the brander. 

Lilley f C.J.: On the question of bond fides , the 
magistrates are judges of the facts, like a jury. 

RtUledge, A.G.: The magistrates clearly dis- 
believed defendant's evidence. 

Lilley followed, and submitted that the onus of 
proof lay on the defendant; and that the fact 
was determined by the justices. 

Chubb f Q.C, {Drake with him) showed cause for 
the prosecutor, Brannighan, and submitted that 
the fact, as to a colour of title, was determined by 
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the Justices, who were the proper tribunal. The 
Court would not review their decision on the 
fact. 

Lilley, C.J, : They must determine not only 
that it was not his property, and whether his 
claim was a good one, but that it was made in 
good faith. His claim was decided to be 
wTong, but did he make it in good faith ? 
Did they determine that ? 

BecUy in reply, submitted that the justices 
decided that wilfully branding was intention- 
aUy branding. Defendant did not get the 
benefit of a consideration of the real state of 
the law — that a bona fide claim of right was a 
good defence. 

LiLLKY, C.J. : If they did not admit that de- 
fence, it would be a mis-trial. If the only evi- 
dence that they did not admit is, as a propo- 
sition of law, that they decided against him, 
it is not sufficient ground. The rule is dis- 
charged with costs. As to the law, we are 
quite clear that a party charged with an 
offence under this section (JIo. 27) of the 
Bratids Act can set up the defence that he 
branded an animal and assumed the right of 
property in that way under the bond fide belief 
that it was his property : in other words, that a 
bona fide claim of right of property is a defence 
against a charge, much in the same way that 
it is in larceny. When a man takes property, 
honestly believing it to be his own, and it turns 
out that it is not his, he is not answerable to the 
law for a criminal prosecution. 

Solicitor for applicant — Charnbera^ Brisbane ; 
agent for Barnett, Cooktown. 

Solicitor for prosecutor — Thynne, Brisbane. 

Solicitor for Justices — The Crown Solicitor, 



MAT SITTINGS OF THE FULL COURT. 



RBGINA v. JUDGE. 

InfornuUion. — Description of person murdered. 
The ioformatioQ charged the prisoner with murder, and 
the child who was alleged to have been murdered was 
described in the information as a certain male child then 
Utely before born of the body of her the prisoner, and 
tliat the name of the murdered child tvas to Her Majesty's 
Attorney-Oeneral unknown. There was evidence that the 
child was bom three months after the prisoner's marriage, 
and that the prisoner's husband was not the father of the 
child. 
M 



Hdd thai the child was sufficiently described in the 
information. 

This was a special case stated by Mr. Justice 

Harding : — 

1. The prisoner was tried before me at the 
Criminal Sittings of this Honorable Court, 
holden at Bockhamption, on the 21st day of 
April, 1885, on an information presented on the 
same day, whereby she was charged as follows : 
— " That Annie Judge on the fifteenth day of 
December, in the year of our Lord one thousand 
eight hundred and eighty-four, at Sandy Creek, 
in the Colony of Queensland, feloniously, wil- 
fully, and of her malice aforethought did kill 
and murder a certain male child then lately 
before bom of the body of her the said Annie 
Judge, whose name is to Her Majesty's 
Attorney-General unknown." 

2. So far as it is material for the considera- 
tion of the point reserved in this case the 
evidence was as follows : — 

Jane Brown deposed amongst other things as 
follows : — " On the 15th of December last I saw 
the prisoner. . . . She appeared to be 

greatly in the family way Mrs. 

Whattsell fetched the prisoner's husband home 
. . . . The prisoner's husband fetched a 
nurse from Clermont. Mrs. Parsons was her 
name." 

Mary Ann Parsons deposed amongst other 
things as follows : — " On Monday, 16th Decem- 
ber last, her husband, Mr. Judge, came for me. 
. . . . She kept saying there was no baby. 
She said ' how do you think it could be a baby 
and I only three months married.' Soon after 
this her husband came home. He spoke to her 
and asked her to tell what was the matter. I 
said to her husband, ' don't be rash ; try if you 
can't coax her to tell all about it.' She said to 
her husband, * I won't tell you, I'll tell Mrs. 
Parsons.' I went in and said, ' now come tell me 
what you have done with it.' She said, * rise up 
the corner of the mattress behind me and you 
will find it.' I raised up the comer of the 
mattress and I saw the child lying on its face. 

It was a male child. I picked it up 

When I took the child out I asked, ' who is the 
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father of it 7 ' She said, * I've been but three 
monthB married.' She told me who the father 
was. She did not name her husband. . . . 
The prisoner gave no name to the child. I 
never heard that it had any name of its o^iii." 
William Fitzmorris deposed amongst other 
things : — ** I saw the prisoner's husband there." 

3. At the conclusion of the case for the 
Crown, I called the attention of the Attorney- 
General to the state of the evidence, and he did 
not ask leave to amend. 

4. In my summing up I told the jury that it 
was necessary for the Crown to prove that the 
name of the male child was to Her Majesty's 
Attorney-General unknown, and that if they 
did not find it was they must find a verdict of 
not guilty. 

5. I reserved the point as to the sufficiency 
of the evidence to support a conviction for 
the consideration of this Honorable Court. 

6. The jury found a verdict of guilty, and I 
passed a sentence of death. 

(Signed) Gbobge B. Habdinq, J. 

6th May, 1886. 

The question for the Court was whether the 
description of the child alleged in the informa- 
tion to have been murdered, as of name 
" to Her Majesty's Attomey-Greneral un- 
known " was a sufficient description. 

The AUomey-Oeneral (A. BtUledge), and Real 
with him, for the prosecution. 

Mansfield for the prisoner. 

The Attomey-Oeneral, in support of the con- 
viction, submitted that the evidence showed 
that the child had been liately bom of the 
body of Annie Judge, but had never been seen 
alive, and had not acquired a name from 
Judge, or from anybody else, or the reputation 
of such. He cited Beg. v. BisSy 2 Moo, CC, 
93 ; and Beg. v. WiUis, 1 Den. C.C, 80. In the 
latter the prisoner was not a married woman ; 
here she was. 

LiUeyy C.J. : There it was a bastard of no 
name. Here being bom in wedlock, the 
question is, does it acquire the name of the 
husband ? Is a name more than a matter of 
reputation ? Strictly speaking, if the child 



had been bom in the house, and handed 
about for a day, it would probably have the 
family name at least, by reputation. It 
had not been baptised. Was there proof of its 
legitimacy, properly received ? Ordinarily a 
parent's evidence cannot be heard to bastardize 
his own offspring on grounds of public morality 
and decency. Non-access cannot be sworn to. 
Still there is no objection to a woman swearing 
that the child is not that of her husband. 

The AUorney-Oeneral : The declaration of 
Judge to the witness, Parsons, is conclusive 
that the child was a bastard. There can be 
no doubt the child had not obtained a name 
by reputation, as it was killed almost upon its 
birth. A name itself is acquired by reputation 
— Luscombe v. Totes, 6 B. tb Aid., 644. The 
fact that the child is accurately described so 
as to point to the identity of it, as the victim 
of the crime beyond a doubt or question, 
fulfils the requirements of the law ; and the 
child, having been strangled almost at the 
instant of birth, had not acquired any name. 

Beai followed : The description was sufficient 
apart from description of name unknown. 
Beg. V. Waters, 1 Den. C.C, 356. All names 
are acquired by reputation. Bastards have a 
right to neither parent's name. Steph. Comm., 
Ed., n4t. Vol. II., 299n. This case is within 
the one in Denison ; and the child here was 
a bastard. Here, first, the woman denied 
having a child ; second, concealed the fact 
.from her husband. These two circumstances 
are stated as evidence of illegitimacy, in 
Morris v. Davies. There was evidence for 
the jury of illegitimacy ; and nobody had 
imputed the name of Judge. The description 
was therefore suflScient to identify the subject 
of the crime. 

Lilley, C.J. : She imputed neither name nor 
parentage to Judge. 

Mansfield : There is a fatal variance in the in- 
formation if the child was legitimate. The first 
part would then be suflScient — ** A certain male 
child then lately before bom of the body of her 
the said Annie Judge." Beg. v. Biss {rep. dUo 8 
Car. and P., 773) ; Reg. v. Campbell, 1 Car. and 
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£.y 82, also cited. Reasonable diligence must 
be used by Crown. Here they did not use it. 
WiUis, and Reg. v. Hogg, 2 Moo. and Sob., 380 ; 
and H. V. WtUers, the child was illegitimate ; 
they do not apply then unless the child 
here is proved illegitimate. Neither husband 
nor wife can be allowed here to prove non- 
access. In A. V. A., 26 L.J. Ch., 136, the 
M.R. allowed the wife to be asked how long 
she had known her husband before marriage ; 
on her answering more than a year, he allowed 
no further question as to access. The 
presumption here is in favour of legitimacy. 
There is no evidence of concealment from 
husband more than anybody else. There is 
no evidence of illegitimacy to rebut the 
contrary presumption. Immediately on birth, 
being her child, it should take the name of 
Judge. Steph. Comm., Ed. '74, Vol II., 2d9n. 

Lilley, C.J., referred to Harigrave v. Hargrave, 
2 Car. and K., 701. 

LiLLEY, C.J., gave judgment as follows : — 
In this case the information charged the 
prisoner with murder, and the child who was 
alleged to have been murdered was described in 
the information as '* a certain male child then 
lately before bom of the body of her the said 
Annie Judge." If the information had stopped 
there, she being a married woman, I think the 
law must be taken to be that the child had 
acquired from the moment of its birth, if a 
legitimate child, the reputation of her name. 
That name would be Judge. I think it would 
be a sound practice, which ought to be followed 
in the Crown OflScet, to describe the child 
by the name of the married woman, if not 
baptised. In other words, I think it is the 
law that a child bom legitimately of married 
people has the name of the presumed father. 
Under these circumstances, if a child is bom of 
a woman after her marriage, it is presumed 
to be legitimate ; that is a presumption 
which may be rebutted ; and, I suppose, it 
was by reason of the fact that in this case it was 
rebuttable that the Attorney-General added 
these words that the name of the murdered child 
" Is, to Her Majesty's Attorney-General, un- 



known." If our idea of the law is correct that 
the child bom to. married persons bears by 
reputation from the instant of its birth the 
name of the family into which it is bom, it 
would not be right on the part of the Attorney- 
General to describe it as a child whose name 
to him is unknown. I presume these words 
were put in because the Attorney-General 
knew that the legitimacy of the child was in 
question, or likely to be called in question. As 
the reputation of the name of Judge, which 
would attach to the child under ordinary cir- 
cumstances as the child of a married woman, is 
rebuttable, it seems to me that there was very 
cogent evidence to go to the jury to show that 
the child was illegitimate, and therefore was 
not entitled to the name of Judge, and by 
reputation had not acquired the name, or right 
to go by that name. The mother did in fact 
conceal the child, and then denied that the 
child had been bom, and wished to conceal 
the fact altogether from her husband, and in 
the next place she stated to the married 
woman in whom she was at last induced to place 
confidence, that the child was the child of a 
person whose name was not that of the 
husband. Assuming that she had her senses 
about her — and there is no evidence that she 
had not — ^it is fair to believe that it was an 
illegitimate child, whose name was to the 
Attorney-General unknown ; because in law 
it is clear that an illegitimate child has no 
right to the name of either its father or mother, 
unless by reputation. That may arise by im- 
putation very quickly, a few moments after 
birth. If for ever so short a period of time a 
child Ib called by the name of one or other of the 
parents, it is sufficient. This child was mur- 
dered a few moments after birth ; and there is 
no evidence that she, or anybody, gave any 
name to it. It was murdered almost immedi- 
ately after it was bom. I think the informa- 
tion is perfectly correct. It was a child whose 
name was to Her Majesty's Attorney-General 
unknown. The jury found it was a child 
whose name was to him unknown, and I think 
I the conviction must be affirmed. 
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HABDma J. : The judgment of The Chief 
Justice, as far as it touches upon the case, I 
fully concur in ; the trial took place before 
me at Rockhampton. The prisoner was not 
defended ; there was no help for it, as no 
counsel, or solicitors, or anybody who could 
possibly defend her was present ; a judge 
under these circumstances, has, if possible, a 
more careful duty to perform than if counsel 
were present. I watched the case with a view 
of saving and bringing out all points that I 
could see, which should be brought out for the 
prisoner, and amongst others arose the question 
as to the admissibility of the piece of evidence 
which has been pointed to, and to the possi- 
bility of a variance having arisen. There were 
two courses to take. To reject the evidence, 
which I should have done and have always done 
where the inclination of my mind has been that 
it was not receivable. The late Mr. Justice 
Pring, when at the bar, on one occasion where a 
prisoner was on his trial for murder, strongly 
argued before me that certain evidence should 
be received ; he argued, receive the evidence 
and reserve a point if there is any doubt about 
its admissibility. I held on the other hand, 
viz. : — I was satisfied, that, if not receivable, 
it did not lay upon me to allow inadmissible 
evidence to go to the jury, and allow a prisoner 
to be convicted on insufficient evidence and go 
through the torture of delay and be afterwards 
discharged, on evidence which I considered 
inadmissible. I follow the course, I believe, 
taken by all judges at the trial of a prisoner, to 
reject all evidence as to the inadmissibility of 
which I have no doubt myself. If my opinion 
is in favour of the admissibility of the evidence, 
yet if, from my knowledge of the law and the 
authorities, I see that behind that opinion 
there is room for an arguable case, I consider 
it my duty to reserve a case, however strong 
my opinion may be. I took that course here. 
The other course was to direct the jury that on 
the birth of the child it acquired the name of 
its parents by law, and that that being 
80, the Attorney-General must have known its 
name, and to have directed an acquittal. 



Being then as now of the opinion that the 
information was sufficient, but yet having then 
in my own mind's eye the series of authorities, 
perhaps not in the accurate way in which 
they have been put at the bar to-day, and 
knowing that the question was arguable, 
I thought it well to reserve the point and 
having done so and the matter having been 
argued at length at the bar, I think the 
conviction must be upheld, and for the reasons 
stated by His Honor The Chief Justice. 

Mbik J. : I am of the same opinion. The 
Chief Justice has so fully entered into the 
circumstances of the case and the law that 
there is no need to further enter upon the 
question. I consider that the law assumes 
that a child bom in wedlock is the child of 
its father, and that it takes by reputation 
the name of the father, until proved to be 
illegitimate. In this case the question really 
turns upon the fact whether there was sufficient 
evidence to go to the jury to prove the child 
illegitimate. I think there was. The con- 
cealment of birth by the mother from the 
father and the denial of having given birth to 
the child come within the case of Hardgrave 
V. Hardgrave, I think, the mother having 
done that, the Attorney-General described 
the child correctly in the indictment. 

Conviction affirmed. 

Solicitor for Crown — Crown Solicitor. 



MUBPHY V. CHANDLER AND OTHERS. 

Practice — Counter-claim — Right to strike out. 

Judicature Act (40 Vict., No, 6), sec. 3, sub-sec. 4, 

and sec. 4, subsec. 8 — Order 19, rule 3. 

An application to strike out a counter-claim is one made 
to the discretion of a court or judge, and the court will not 
on appeal interfere with the decision of a judge unless a 
strong case is made out, showing that either inconvenience 
or injustice would ensue from allowing the decision to 
stand. 

Huggans v Tweed, 10 Ch. Z)., 359, followed. 

This was an appeal by plaintiff from a 
decision of Mr. Justice Harding, who had 
refused an application, in Chambers, to 
strike out the counter claim put in by 
one of the defendants in the action, John 
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Petrie, on the ground that it was not connected 
with the subject matter of the suit. 

Griffith, Q.C, (Power and Lilley with him), 
for appellant. 

Chvbh, Q.C., (Real ydth him), for respondent, 
defendant Petrie. 

The facts of the case are given in the 
judgment. 

The original action was by appellant, as 
landlord, against Chandler, his tenant under a 
lease, terminable after two years, upon one 
month's notice, with weekly rental, and proviso 
for re-entry on non-payment. Petrie, the sole 
surviving trustee under the will of William 
Sheehan, was brought in to defend, and had 
set up a counter claim of title and possession 
of right to other pieces of land, as well as of the 
loctLs in quo. He brought in other defendants 
also, and asked that the title to all the pieces of 
land, being under the same instrument, be tried 
together. PlaintiflF claimed through William 
John Sheehan, as heir at law. Petrie asserted 
that William John Sheehan was tenant for life 
under that instrument. Sheehan is dead. 
The loctts in qyo and some other pieces of land 
are under the RecU Property Act ; some not. 

CfriffUh, Q.C., submitted that, 1st, it was not 
competent under the JudiccUure Act to try the 
counter claim ; and, 2nd, that it was manifestly 
unjust to the plaintiff to do so. The plaintiff 
objected either to disclaim or to prove a title 
to the other pieces of land. They were neither 
the same land nor under the same title, and 
therefore not the same " subject matter," nor 
connected with it, under sub-sec. 3 of sec. 4 of 
the Judicaiure Act, He cited Metcalf v, 
Harvey y 1 Ves. Senr. ; Padwick v. Scoit, 2 Ch, 
D.y 736 ; and Harris v. Oamble, 6 Ch. Z)., 748. 

Harding, J., referred to Eden v. The Whisdale 
Iron and Coal Co,, W.N., 1884, 232 ; and to 
Turner v, Hereford Gas Co., 3 Ex. 

Chubb, Q.C. : This is a question of practice ; 
the Court will not interfere with the Judge 
below. The striking out of the counter 
claim was in the discretion of the Judge, 
Huggons v. Tweed, 10 Ch. D., 359. This is in 
accordance with Order 19, rule 3, of Judicature 



Act with its proviso. In Padwick v. Scott 
the ground was that the subject matter was 
not sufficiently connected with the cause of 
action. 

LiUey, C.J. : This case seems aU to hang by 
that settlement, — whether William J. Sheehan 
was restricted under the life settlement, or 
took as heir at law from his father. 

Chubb, Q.C. : We are actually not third 
parties. Plaintiff claims in respect of one 
piece of land ; defendant counterclaims in 
respect of that piece, which he says is included 
in one of the schedules of the will with the eight 
others. They are all under the one trust. I 

ReaH followed, and cited Lydl v. Kennedy, 
8 Ap. Ca., 217. There could not be a more 
intricate question than was raised here ; one 
question of construction could not be settled 
without the other. Sub-sec. 3 of sec. 4 is wide 
enough to include this. Read with Order 19, 
rule 3, there is nothing against the counter 
claim. This is only a question of whether it is 
convenient ; that is the principal contention 
on the other side. 

Griffith, Q.C, in reply. We claim, through 
W. J. Sheehan, as heir at law, or through 
somebody from him ; and his title is distinct 
from anybody else's title. He cannot claim 
under the settlement ; his title does not arise 
under it. He should therefore not be 
embarrassed by the trial of the titles of all 
the others. This piece of land is the true 
subject matter and its title under the Real 
Property Act ; that title involves no other. 

C.A.V. 

LiLLBY, C.J., delivered the judgment of the 
Court, as follows : — In this action the plaintiff, 
Francis Murphy, has sued the defendants, 
in the first place, Chandler and two others, 
for the possession of the land, and they have 
brought in Petrie to defend, as landlord of 
the land. The action was originally for the 
possession of the land, and the plaintiff's case 
was this, as shown by his claim : The defend- 
ants. Chandler and others, held under him 
by virtue of a lease, containing power of re- 
entry on non-payment of rent. The defendants 
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refuBed to pay rent and for that breach of 
covenant, or condition, Mtirphy claimed to be 
entitled to resume and recover possession of 
the land. Petrie, when brought in to defend, 
says that the plaintiff, Murphy, held under 
himself, if he had any title, and it was derived 
from William John Sheehan, who had only a 
life estate, and could give only that and no 
more to Murphy. He had died, and Murphy's 
life estate had expired ; and Petrie, who was 
a trustee under the settlement which gave 
William John Sheehan his life estate, was 
entitled to the reversion, and therefore was 
entitled to the possession from the defendants, 
Chandler and others. So far there would be 
no objection on the part of the plaintiff to th3 
defence ; that is it would be contested with 
Petrie. But in addition to that Petrie has 
filed a counter-claim, and has brought in the 
children of William John Sheehan, and of 
William Sheehan, his father. By his counter- 
claim Petrie alleges — setting out, in effect, 
or referring to the same instrument — that 
William John Sheehan was entitled to only a 
life estate, and that he is himself entitled to 
possession. He sets out that there are on the 
part of the other defendants claims in respect 
of the land which Murphy is seeking to recover 
possession of, and of other pieces of land ; 
that there are various questions of title 
affecting not only the land sought to be 
recovered in the original action of Murphy, 
but also other lands described in the deed of 
settlement which he sets out in the counter- 
claim. In effect he claims this : The root of 
plaintiff's title is a deed of settlement ; it 
affects not only the land which he is seeking 
to recover in the action, but also other lands 
than that to which he has laid claim ; there 
are various questions of title which affect not 
only the plaintiff, who claims under William 
John Sheehan, who was one of the beneficiaries 
under the original trust, but also the other 
parties whom defendant Petrie brings into 
the action ; and in effect claims this : — I 
seek a declaration of the rights of all the 
parties, as between them and me, and as 
between themselves, Murphy being included 



derivatively as a beneficiary of William John 
Sheehan, in respect of the administration of the 
trusts of the original settlement in this action ; 
in fact, that all matters arising in dispute from 
the title should be settled once and for all in 
this piece of litigation. Upon that the 
plaintiff has applied to my brother Harding 
and asked him to strike out so much of the 
counter-claim as affects, not the land in dispute 
in the original action, but the other pieces of 
land — ^there are nino pieces of land altogether ; 
one, the piece which was originally sought to 
be recovered by plaintiff, and eight others, 
which are all under the settlement. The appli- 
cation thus was that he should remove the 
matter in dispute, so far as it affected the eight 
other pieces of land, leaving all the questions of 
title to be determined so far as they might 
affect the one piece of land originally sued for. 
Prima fa^ie it will be conceded that if a judge 
is to determine the whole of the questions of 
title so far as they affect the one piece of 
land, it is only a short step to say that 
his decision shall affect the eight other pieces, 
unless, as my learned friend, Mr. Griffith, 
ingeniously and strenuously contended, there 
might possibly be many other outlying 
questions of title, and many other parties 
not present now in the action. So far as the 
pleadings present the case, and at present 
we must deal with the pleadings, taking 
them, not as absolutely true, as on demurrer, 
but as setting out matters of fact which may 
be proved, it would seem to be this. It is 
clear that if Petrie had not appeared on the 
scene Murphy would have been entitled to the 
possession from his tenants, whether the life 
estate was expired or not. They must 
produce someone else with the claim to 
the title as against him. If a man gets 
possession from another man he can only 
dispute possession with him, i\ot title, loiless 
he brings some other who has a right to the 
title. They have brought in Petrie. Th;at is 
the state of the record ; nine pieces of land, the 
title to which depends, as is alleged, on one 
instrument. Now an application to strik? out 
a matter of this kind — a counter-claim — i i one 
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made to the discretion of the court, or judge, 
which is to be used with circumspection and 
care. Although the law has greatly enlarged 
the remedies of parties, and has endeavoured to 
narrow as much as possible the area of litiga- 
tion, still it is possible, in allowing numerous 
parties to be entered on the record and numer- 
ous subjects of suit in the one action, that 
inconvenience may arise, and possible injustice 
may be done ; but we must presume that our 
brother Harding has exercised the care that a 
judge usually does in dealing with a matter 
of this kind ; and it has been decided that the 
court will not interfere with the decision of a 
judge on an appeal of this character, unless a 
strong case has been made out, showing that 
either inconvenience or injustice would ensue 
from allowing his decision to stand. Our 
learned friend, Mr. Griffith, argued that it was, 
first, not a case under the statute in which the 
judge ought to exercise his discretion. The 
JvdiccUure Act was framed expressly, as I 
have said, to determine, as far as possible, all 
matters of litigation between parties existing 
at the time of the moving of a suit, and it 
was especially framed that, in the language 
of the sub-section 8 of section 4 of the Jvdica- 
ture Act, '^ as far as possible all matters so in 
controversy between the said parties respec- 
tively may be completely and finally deter- 
mined, and all multiplicity of legal proceedings 
concerning any of such matters avoided." 
Under the statute and the rules power is given 
to bring in third parties, so that all matters 
may be settled once and for all. By sub- 
section 4, section 3, on which Mr. Griffith 
mainly rested his argument, the judge has 
" power to grant ... all such relief 
against any plaintiff or petitioner as such de- 
fendant shall have properly claimed by his 
pleadings, and as such court, or any judge 
thereof, might grant in any suit instituted for 
that purpose by the same defendant against 
the same plaintiff or petitioner, and also all 
such relief relating to or connected vnth the 
original subject of the cause or matter, and in 
like manner claimed against any other person, 
whether already a party to the same cause or 



matter or not, who shall have been duly served 
with notice," — and so on — " as might properly 
have been granted against any such person if he 
had been made a defendant to a cause duly 
instituted by the same defendant for the like 
purpose." Now, upon this section, Mr. 
Griffith, with his accustomed ingenuity and per- 
sistency, argued that the eight pieces of land did 
not arise out of the original cause, nor were they 
connected with the original subject, cause, or 
matter. It was simply this one little piece of 
land, and not the eight oth^r pieces of land 
which had been brought into the cause by 
means of the counter-claim. I confess that if 
I were reading it myself, and I believe I 
represent in this respect the opinion of my 
brothers, the mere little piece of land is not 
the subject matter of the cause, — ^is not the only 
original subject of the cause or matter. In one 
sense this dispute is about this piece of land, 
but in legal conception in our law you cannot 
separate the title from the land ; no land in 
our dominions is separate from the title. In 
this action as it now stands really the title to 
the land is, to my mind, the matter of dispute, 
the subject matter of the cause. The subject 
of the cause is the right to the land — ^the title ; 
the possession of the land physically is included 
in it. In interpreting this sub-section alone 
I would say it was sufficient to support the 
decision of my brother Harding ; but the Act 
does not stop here. Embodied with the Act, 
and part of it, are various rules made by the 
legislature. The 3rd rule of Order 19 must be 
read with the 4th sub-section of section 3, and 
it enlarges that section. Then the defendant 
gets the right of set-off, or counter-claim, which 
Petrie has exercised in putting this counter- 
claim on the record. [The learned Chief 
Justice here quoted Order 19, rule 3.] It is, per- 
haps, out of the way to say what was the inten- 
tion of the framers of the rule, of whom the 
judges now oh the bench were three ; but the 
language of the rule, without question of inten- 
tion, is sufficient to support this proposition : 
If you sue a man for any one cause of action, 
for a debt on goods sold and delivered, you 
may enlarge the field of warfare, so to speak, 
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and jrou may include any other conceivable 
cause of action that exists at the time between 
the parties. IL a young lady is sued for goods 
sold and delivered, she may plead against the 
plaintiff, if a male, that he broke a promise of 
marriage to her, and claim damages from him — 
she may counterclaim for damages for breach 
against his action of debt for goods sold and 
delivered. The framers of the rule, I think I 
am at liberty to say, were perfectly aware of 
this ; it was in their contemplation that all 
matters of controversy between the parties, 
whatever they might be, except title to land 
only, might be included. This action is all 
as to title to land, includes no question not 
relating to land, and is strictly within this 
-statute and the rules. The only exception to 
that is where in the opinion of the court, or 
judge, the counterclaim cannot be conveniently 
disposed of in the pending action. Of course, 
if it would lead to any real^ injustice that 
could not be obviated by any action of the 
judge, or the court, then it would be within 
the meaning and spirit of the rule to strike out 
the whole or part of the counter-claim ; it 
would be a mere question of convenience ; — it 
would be a question of justice. If the trial 
of these matters here, this title, the settlement 
and all the rights of the dififerent parties, 
and the administration of the trusts, were 
likely to lead to absolute injustice, so far as the 
plaintiff is concerned, we might very well say 
that a judge had not exercised his discretion in 
a way calculated to promote the interests of the 
parties, and it would be our ;(iuty to interfere 
with that decision. Well, now, fast, I think 
we are all of opinion that the counter-claim 
is authorised by the statute and the rules ; 
so far as the objection on the statute has been 
raised by the plaintiflf's counsel, it must go. 
Then, is there any inconvenience likely to 
arise in the disposition of this matter of title, 
or even of administering the trusts, in this 
one suit. The old common law action of 
ejectment was short and sharp. Then, Petrie 
would have been limited to Ms title to this one 
piece of land ; but the law has been enlarged. 
What inconvenience would arise. It is possible 



that some question of heirship may arise in 
which Murphy is not interested. Then the law 
has given power to the judge to remedy that. 
When all that can possibly relate to the dispute 
between Murphy and defendants, or any of 
them, is settled, the judge may give his judg- 
ment, and Murphy can go out of the suit. He 
can say here he is entitled to possession of this 
piece of land, without reference to any other 
piece on the record. The judge may order as 
many trials as he thinks necessary, and give 
as many consequent judgments ; or, if tried 
by jury, the result would be the same. We 
cannot conceive that it would be inconvenient ; 
it might be more laborious to the judge to dis- 
pose of twenty-one than of one intricate 
question of law, but when a judge is busy with 
a question of law he may go on, without serious 
inconvenience to himself, and settle all the 
subjects of the suit. .It is assigned to me, 1 
see, and I will probably try it. Looking at the 
record, I do not think that any inconvenience 
from the number of questions will arise, or 
that I may require to order separate trials. 
But if any inconvenience is likely to arise, 
the answer is that the statute has expressly 
thrown this inconvenience in the way, and 
we must determine, as we have to do in other 
matters, if any inconvenience should arise. 
I see no inconvenience that can arise that 
cannot be obviated by application to the judge. 
If the parties are not ready when the time for 
trial shall come on, the judge has the remedy 
in his power ; he can postpone the trial, or 
otherwise obviate the inconvenience. If any 
inconvenience arise from Murphy's presence in 
the suit after his claims have been settled, he 
can be dismissed from the suit, under one form 
or another. The same thing may be done 
with the whole or any of the defendants. 
On the ground of inconvenience, then, we 
are clearly of opinion that the order must not 
be discharged. Then, is there any manifest 
injustice likely to arise ? This was the chief 
topic of argument addressed to the court. The 
plaintiff is ready to go to trial with respect 
to this one piece of land ; but the effect of this 
counter-claim is to force him to do so, and to 
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go to trial with respect to the other pieces of 
land, or to disclaim. That is just what the 
Act requires him to do. He has laid claim 
to not only one, but to the other eight pieces of 
land. This pressure on him is within the 
spirit of the law. It is an express provision 
of the law. Once he has laid claim to it the 
defendant is in a position to say, " come and 
prove your claim, and settle the matter once 
for all.'* It is, really, no harm to force a 
plaintiff to prove his case, or disclaim ; it is, 
in our opinion, the very thing the law was 
intended to do. He is placed in that position, 
both expressly and inferentially, by the statute 
and the rules. It is clear again that no 
injustice can be done by that. Assuming a 
man brought up suddenly to prove his title 
to the eight other pieces as well as to this ; — 
Mr, Griffith says, ** I cannot be ready with 
my proof, to go to trial." The remedy is the 
same as before : to appeal to the sense of justice 
and the discretion of the judge, and he will set 
you right ; he will postpone the trial. There 
might be witnesses in respect of these other 
eight pieces to be brought from the other end 
of the world ; time would be given. The 
burden will be fitted to the back, without 
breaking it. That is all. I see no reason for 
possible injustice arising by allowing the 
record to stand as it is. Our judgment is that 
the motion be refused, with costs. The 
authority as to the discretion of the judge 
may be cited ; I refer to the case of Huggons 
V. Tweed, 10 Ch. D., 369, which was cited by 
Mr. Chubb. Motion refused. 

Solicitors for appellant — Jones, Brown ik 
Jones. 

Solicitor for respondents — Thynne. 



IN CHAMBERS. 

In Insanity, 
Harding J. 18th May 1885. 

In re Thomas Neil. 
Practice — Insanity Act of 1884. 
Oill on behalf of the Curator in Lunacy, 
appliedior An order that the sum of. £69 stand- 
ing to the credit of Neil in the trust fund be 



paid to B. D. Morehead, Esq., for the benefit 
of the said Neil. He read the Curator's 
report. Sections 71, 118, 165 and 156, of the 
Insanity Act of 1884, were referred to. 

His Honor made the order asked for, holding 
that all matters in insanity should be intituled 
— '' In the matter of the Insanity Act of 1884, 
and in the matter of the particular matter." 
And further held that the report should refet 
to the evidence of the various facts stated 
therein, accepted by the Curator, and should 
be modelled in the form given in 6.0. sche- 
dule M. 

Solicitor for Curator — Oill. 



JUNE SITTING OF THE FULL COURT. 

In re John morricb, an articled clerk. 

Sydney University Acts of 1867 and 1869 — 
Supreme Court Act of 1867 (31 Vict., No. 
23), section 54 — ReguLce Oenerales of 1879. 

The power to make rules for the admiflsion of solicitors, 
vested in the Supreme Court of this Colony by the 54th 
section of the Supreme Court Act of 1867, gives the judges 
power to repeal all eiosting regulations or statutes relating 
to such admission, and the Sydney University Acts of 1857 
and 1869 were consequently repealed by the Regulss 
Generales of 1879. 

Mein, J., disserUiente. 

Griffith, Q.C., moved, on behalf of John 
Morrice, an articled clerk, who had served a 
year and a-half under articles, for an order 
to the Board to admit him to the intermediate 
examination for solicitors, under the pro- 
visions of the Sydney University Acts of 1857 
and 1859, which entitle graduates holding 
certain degrees from that and other Universities 
to serve three instead of five years under 
articles. Mr. Morrice is a B.A. of Sydney, 
and has served about a year and a-half with 
Mr. Baxter-Bruce, solicitor, Brisbane. 

Drake appeared on behalf of the Board of 
Examiners, but did not address the Court 
against the motion. 

Griffith, Q.C. : The Rules of this Court for 
the admission of solicitors were made under 
the 54th section of the Supreme Court Act of 
1867. The University statutes of New South 
Wales, passed before separation, were carried 
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over from that Colony to this when founded. 
They were special Acts, and our Supreme Court 
Act was a general Act. A general Act will not 
affect a special Act unless expressly stated as 
doing so. The University Acts were generally 
understood to be in force here after separation. 
Mr. Justice Mein was admitted after three 
years' sei vice. He (Mr. Griffith) himself served 
under their provisions. Did the general pro- 
visions empowering the judges to make rules 
also empower them to repeal the special Act ? 

LiUey, CJ. : The Act of 1867 is purely a 
local statute for a local University, and a local 
profession. We do not think the authority of 
the Act applies here. As old Coke quaintly 
says, — " The law is unknown to him that 
knoweth not the reason thereof." 

OriffUh, Q.C, : The history of the law in this 
case is that the judges of the Supreme Court of 
New South Wales were empowered under the 
Charter of Justice to make rules for the 
admission of barristers and solicitors. Then 
it was agreed that students of the University 
of the territory of which Queensland was part 
should be admitted as solicitors after three 
instead of five years' service under the Supreme 
Court of that same territory. Then this colony 
was separated, and its Supreme Court took 
over the authority, rules, &c., of the Supreme 
Court of New South Wales. The question is, 
whether this power was carried over ? Those 
University Acts were re-enactments of special 
provisions of the Charter of Justice ; the 
general later law of our Supreme Court statute 
must be held not to abrogate the earlier special 
law. In New South Wales, where the same 
rules of interpretation are followed as here, 
such general words as those of our Supreme 
Court Act would not take away the authority 
of the special Acts. That being so our rules 
here would have no effect, and would be 
taken to be subject to the special law still in 
force. 

LiLLEY, C.J. : I think myself that the power 
to make rules for the admission of solicitors in 
this Court, or the statute which confers that 
power, gives the judges power to repeal all 
existing regulations or statutes relating to 



such admission. That is, they enabled us 
to make a substantive provision for the 
education of youkxg men who were seeking 
admission in this Court. The rule stated 
by Mr. Griffith that a general enactment 
will not afiFect a particular provision in a pre- 
existing statute conferring any privilege, is no 
doubt a general rule of interpretation, but in 
applying that we must have regard to the 
particular circumstances of the case to which 
it applies. The privilege conferred by the 
New South Wales Act on graduates of the 
Sydney University was to encourage a liberal 
education of students of Sydney. That was 
the object purely of the statute. It gave the 
students the special privilege of admission 
after a short period of service in the Court. 
But I think our Legislature has given us power 
not to give that privilege. However advan- 
tageous it may be to the University of Sydney 
to have this encouragement held out to its 
graduates, it is very questionable whether the 
Supreme Court there is benefited in its law 
by the admission of articled clerks after only 
three years' service. I think probably that 
the result of the interference with our Bar by 
statute has not been of the happiest kind. 
The short period of twelve months is not 
sufficient ; it cannot be held to be enough to 
fit a student for the work of a barrister of the 
Court. Certainly, as regards solicitors, the 
five years is not too long to qualify a solicitor 
for his duty. I think the old fashion of a 
barrister serving a period of pupilage in the 
chambers of some other barrister was a better 
qualification than that in this colony ; but 
we are bound by the Act of our own Legislature 
that twelve months shall be sufficient, though 
we think it is not. Probably the students who 
do present themselves pass a longer period in 
preparation. This statute, however, appears 
to me to be for the encouragement of the local 
institution of the University of Sydney, and 
relates only to the local profession of the law in 
New South Wales. All the statutes that confer 
special privileges upon students of that Uni- 
versity were repealed, and we must refer only to 
the powers and privileges conferred upon 
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students by our rules for admission made here 
subsequently by the judges. I may state 
that this is not the first time that this question 
has been brought under my attention. A 
gentleman, who had some claims on our con- 
sideration from long service in an educational 
institution in this colony, made a similar 
application some months ago ; but we were 
bound by the rules we had passed, and I 
gave my opinion then that three years was 
not a long enough period. 

Hajeidino, J. : This matter was considered by 
The Chief Justice and mjrself, just after his 
return from England, on a petition praying a 
similar order. We then arrived at the con- 
clusion that the petition must be answered 
adversely. On that occasion argument was 
not had before us ; on this occasion it has been 
argued. I thought then as I thinjc now that 
the Acts relating to the Sydney University 
related to an entirely local institution, and 
that they were not Acts of the character which 
affected this colony after separation. Then if 
this were not so, I thought as I still think that 
the powers given to this Court upon separation, 
and afterwards consolidated into the Supreme 
Court Act of 1867, were suflScient to enable 
us to make rules for the purpose of regulating 
the admission of solicitors, and not only for 
regulating, but, so far as it might be necessary 
for the purpose of regulating, for that of form- 
ing a perfect scheme for the education of the 
profession ; and in order that that scheme 
should be perfect, it is necessary that the 
powers given to us should empower us to set 
aside, if not repeal, all regulations, whether 
by Act of Parliament or by rules therein before 
existing and interfering with the scheme which 
it was evident our Legislature desired the 
judges to make. That scheme has been carried 
out by the rules recently made by the Court. 
They commence by repealing all rules, therein 
before existing, inconsistent with these rules. 
The privileges given to members of the Sydney 
University in the Act quoted are clearly 
inconsistent with the rules then made ; conse- 
quently, I think the rules over-rule those 
privileges if they existed after separation, which 



I am of opinion they did not do ; after these 
rules were made they ceased to exist. This 
motion must be refused. 

Mbin, J. : I am unable to agree with the 
other members of the Court with regard to 
this matter. I am of opinion that by the 
Order-in-Council which gave a constitution 
to this colony all Acts in force in New South 
Wales at the time of separation became in 
force in this colony as far as they were applic- 
able to its requirements. I do not think the 
general power given to the judges of the 
Supreme Court of this colony to make rules 
gave them authority to repeal any Act of 
Parliament then in force with regard to the 
admission of solicitors. It is true that the 
Act of 1867, passed by the Legislature of New 
South Wales, according to the words of its 
preamble, was passed — " In order to encourage 
the pursuit of a regular and liberal education 
in the University of Sydney, that persons who 
become graduates of that University should 
acquire certain privileges." The Act, however, 
specifically provided that graduates of that 
University should be entitled to be admitted as 
attorneys or solicitors of that Court after 
undergoing a term of three years of articled 
clerkship, instead of the term of five years as 
then required. That Act of 1867 was subse- 
quently extended by an Act of 1869, which 
was also in force in New South Wales and 
part of the law at separation, and which 
provided that these privileges should be 
extended to graduates of all other Universities. 
In other words, graduates of all Universities 
which granted degrees were entitled to claim 
admission as solicitors after serving three years' 
articles, instead of five. That, in my opinion, 
was the state of law when Queensland became 
a separate colony ; and I see nothing in the 
general authority giving to the judges of the 
Supreme Court the power of making rules that 
would limit the interpretation of these statutes. 
I think we should interpret these statutes as we 
do all other Acts which were then in force and 
applicable to this colony as part of the law ; 
and that in this case the words '* The Supreme 
Court " of New South Wales, must be 
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interpreted by us as meaning the Supreme 
Court of Queensland, and that all articled 
clerks having a degree must be entitled to 
admission after three years' service — ^unless 
there is a subsequent statute passed here 
affecting them. I take it that the rule of 
interpretation is that the language of every 
enactment must be so construed as far as 
possible as to be consistent with every other 
which it does not in express terms modify or 
repeal. I think we can interpret the language 
of our Supreme Court Act of 1867 as not 
inconsistent with the privileges conferred 
by these Acts of the New South Wales Legis- 
lature. The judges are therein empowered to 
make rules for the admission of solicitors, so as 
not to interfere with any previous statutes then 
existing ; and in no statute of our Legislature 
is there any direct reference to, or repeal of, the 
Acts of New South Wales to which reference has 
been made. Under the rules of this Court I 
think the judges actually contemplated the 
possibility of such an application as Mr. 
Morrice now makes. The 48th rule provides 
that — "Any person claiming the benefit of 
any exemption or exception in respect of any 
examination prescribed by these rules shall " 
do certain things. I do not think it necessary 
for us to enquire into the policy of the law ; 
it may be expedient that every articled clerk 
should have to undergo a service of five years. 
The question here is, does the law permit of 
three yep^rs being sufficient service in the case 
of graduates ? In the reasons I have stated, 
I think it does. 

LiLLBY, C.J. ; The majority of the Court 
being of opinion that it does not, the order is 
that the motion be refused. 

Solicitor for Applicant — Bruce. 



IN THE WILL OF CHAKLES ROBERT ST. JOHN 
RENNY, LATE OF SPRINGSURE, GENTLEMAN, 
DECEASED. 

Ancillary Letters of Probate — Executrix not 
resident in Queensland — Probate Act, 
Application for ancillary letters of probate 
of the will and codicils of Charles Robert St. 



John Benny to be granted to Julia Benny, of 
Castle Douglas, Kirkcudbright, Scotland, sole 
executrix under the will. St. John Benny 
had died in this colony leaving property here, 
and his sisters, the principal legatees, and 
others, under his will, were resident in Scotland, 
where he had no property. 

Beat applied under the 8th section of the Pro- 
bate Act for an order for ancillary probate. 
This had been refused by the registrar, 
following Hope's and TidswelVs cases (1 Q.L.J. , 
11 and 123). He referred to section 32 of the 
Act and cit^d In re Samson (L.B. 3 P. ds D,, 
48), and TidswelPs case. 

LiUey, C.J. : We have always thought it 
safer to commit this office to some one under 
the jurisdiction and control of the Court. 

Beat : It is within the discretion of the Court 
to grant ancillary letters of probate. 

Lilleyy C.J.: Yes ; but we do it for reasons of 
comity in regard to other countries. We assist 
foreign jurisdictions to distribute property. 

Harding, J. : I decided Hope's cs^e, and 
said it was not to be a precedent. Pring, J., 
did not follow ; but The Chief Justice did the 
same as I, subsequently. 

Beat cited Lynch v. BeUew and Fallon (3 
PhiU., 424). 

Harding, J., referred to In re Kloebe, Kaim- 
reuther v. Oeisdbrecht (64, L.J. Ch., 297). 

Beat said it was only a question of security ; 
that could be obtained ; whatever the Court 
thought necessary. 

LiUey, C.J. : In this instance the property is 
here, and the domicile here, and we are to look 
after the creditors here, ourselves. How are 
we to know what creditors there are after 
granting probate ? 

LiLLBY, C.J. : The rule here has been 
when the executor or executrix is out of the 
jurisdiction to require some one within 
the jurisdiction to whom we could grant 
probate. It is a sound practice, and I am 
myself disposed to adhere to it. We have 
a hold then over the person who receives 
the estate here and is charged with its ad- 
ministration ; and better means of deaUng with 
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erediton and others who have claims. Under 
these circumstances we hold to the practice of the 
Court, and require the appointment of an attor- 
ney who will be within the control of tlio Ck>urt. 

HARriKO and Mbix, JJ., concurred. 

Solicitors for Executrix — Mart j* Flower, 



1IAN8BN V. TBE BAKX OF KEW SOUTU WALKS. 

Befokb the May Full Court (13th May), Power 
(Real and llanefield with him^, moved on behalf of 
the plaintiff for a rule absolute for leave to appeal 
to the Privy Council. 

Oriffiih, Q.a {Chubb, Q.C., and Xt% with him), 
appeared for defendants, and objected that the 
rule niei had been obtained by a person who was 
neither a barrister nor solicitor, but an articled 
clerk ; that there had been no notice of motion, or 
petition. The application should be made in one 
of these ways. 

Harding, J. : The order is obtained ; we cannot 
deprive plaintiff of the benefit of his appeal now. 
AVe have said that the practice in Mihe v. Mcll- 
tcraith must be followed in future. 

Zillejf, C.J. : We fixed the conditions of these 
appeals in that case. The order of the Court is 
that plaintiff have leave to appeal. Let the same 
order be made as in Miles v. Mellwraiih (i Q.L.J., 
49). ** Plaintiff to pay to the defendant his taxed 
costs up to this time, on defendant giving security 
to the satisfaction of the Eegistrar to abide the 
order in the suit with respect to costs ; also that 
plaintiff give security in the sum of £500 to the 
satisfaction of the Begistrar for the due prosecu- 
tion of the appeal, &c. The plaintiff to be at 
liberty to pay £500 into Court in lieu of security." 

Griffith, Q.C., asked for costs of this application. 
The case might not come before the Court again. 

LtUeyy C.J. : Up to this time includes this 
application. 

Harding, J. : You can add that — '' Including 
this application." 

Appeal allowed. 

At this Full Court, Chtibb, Q.C. {Griffith, Q.C., 
and Lilleg with him), moved on behalf of de- 
fendants for an order to alter the order of the 4th 
O 



June, drawn up in pursuance of the foregoing 
order of the Full Court at the May sitting. The 
Begistrar had issued the order in the form of the 
order issued in Miles v. Mellwraith, instead of 
following the note of it in The Queensland Law 
Journal, which had been referred to by the Court* 

The Court was moved to amend the order as 
follows: — ^Instead of the words ''that the said 
defendants shall be at liberty to recover from the 
said plaintiff their taxed costs of this action up to 
and inclusive of the date of the making of this 
order, upon first giving security to the satisfaction 
of the Begistrar of the Court to abide any order 
which the Court shall make in this action with 
respect to costs," the following be substituted, 
"that the x^laintiff pay to the defendants their 
taxed costs in this action up to and including the 
costs of this order, upon the said defendants first 
giving security to the satisfaction of the Begistrar 
of this Court to abide any order which the Court 
shall make in this action with respect to costs." 

Power ^JRealsLud Mansfield) appeared for the 
plaintiff. Power suggested that the order be 
corrected as to the costs; but stand without 
alteration as to date. 

Lilley stated that the minutes of the order had 
not been submitted to defendants before signing 
and issuing out of the office. 

Lilley, C.J.: The proper course is to send a 
summons to settle minutes. Then the party 
aggrieved by an improper order has an oppor- 
tunity of securing his rights. The plaintiff must 
pay the costs of this application. The order is to 
be corrected according to defendants' motion. 

Order corrected. 

Solicitors for Plaintiff— ^wi^ow atid Little. 

Solicitors for Defendants— jRit^^«i;i^. 



M'BRIBE AND CO. V. THE COUNCIL OF THE 
MUNICIPALITY OF BRISBANE. 

Brisbane Bridge Act of 1861. ^Victoria Bridge 

Acts of 1876 and 1877.— Local Govern went 

Act of 1878 (42 Vict., No. 8), ss. 240 and 

245. 

By the Bridge Act of 1861 it was provided that 
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no bridge erected by the Ck)ancil shoald be so cen- 
stmsted as to obstroct the navigation of the River Bris- 
bane by any sea-going vessels, and therefore whoever is 
clmrged with the maintenance of the bridge must keep it 
in acconlance with the mandate of the statute, fi-ce from 
obstracting the river highway fur sea-going vessels, and 
cannot find shelter under tlie illegal act of predecessors in 
duly. The right of highway over the river can only be 
taken away from the public by Act of rariianient. 

Tnis was a cix)S8- demurrer in an action for 
damages alleged to liavo been sustained by 
plaintiffs throujgh the refusal by defendants to 
open the swing of the Victoria Bridge to allow 
the passage of plaintiffs' vessels on the Brisbane 
lliver. Plaintiffs are the riparian owners of 
certain -freehold lands and buildings on the south 
bank of the Brisbane River above the Victoria 
Bridge, where they carry on as part of their busi- 
ness the loading and discharging of their own and 
customers' sea-going vessels. 

The following are the principal paragraphs of 

the statement of claim : — i 

4. By tliti Jfritbntic Bridge Act the defendants were 
authorisrd and empowered to make, erect, and construct in 
accordance with a plan and specification to be approved 
by t he (iovernorand Executive C'ouncillxjforethcsamc should 
be commenced to be built a bridge across the said public 
navigable tidal river, at such place above the Queen's Wharf 
as the Ciovcrnor and Executive Council shoidd approve, with 
all tlic necessary roads, approaches, piers, landing-places, ; 
buiUliiiirs, engines, Avorks. and conveniences subject to the I 
proviso in the said Act containeil that no bridge erected by 
the defcnilants should be so constructed as to obstruct the i 
navigation of the said river by any sea-going vessels. ] 

6. The defendants erected and constructed above the 
Queen's Wharf aforesaid, across the said river at a part 
thereof where it was navigable by sea-going vessels, and 
at a place approved by the Governor and Executive 
Council, to wit from Queen Street aforesaid to Stanley 
Street aforesaid, within the boundaries of the said Blunici- 
pality.a bridge now known as the Victoria Bridge. 

7. The plaintiffs further say that the said bridge was 
erected and built in accordance with a plan and specifi- 
cation' approved by the Covernor and Executive Council, 
which said plan and specification provided for a swing 
bridge in the said bridge of a sufficient width when opened 
to admit of the passage through the same of any sea-going 
vessel, and to be opened for that purpose by the defendants 
whenever the same should be so required. 

8. At the times next hereinafter stated the said bridge 
and all matters and things appurtenant thereto belongedand | 
the same still belong to the said Mnnieipality, and the! 
same was at the said times and still is under the control of 
the defendants, and the defendants at the said tjmes had i 
and still have the care, construction, and management' 



thereof, and at the said times were authorised to take and 
had taken upon themselves, and now have the charge 
thereof. 

9. Upon the erection of the bridge and,t henceforth tot lie 
present time it was and now is the duty of the defendants 
at all times, upon reasonal^lc notice to that effect, to o|ien 
the swing bridge to let the sea-going vessels of all persons 
lawfully navigating the said river and desirous of so doing 
pass the bridge without iro|>ediment or delay. 

Paragraphs 10, 11, 12, and 13 sot out that on 
two several occasions plaintiffs had made formal 
demand for the opening of the bridge to allow tlie 
passage of the schooner Resolute, timber ladeu, 
in tow of a steamer, and that defendants had 
refused to *' open the bridge unless and until com- 
pelled by law." 

15. By reason of the premises the plaintiffs and their cus- 
tomers desirous of using the saitl river for the navigation 
of their said vessels thereon, have been and arc hindered 
and prevented from navigatini» upon and using the saiil 
river and highway in so free and uninterrupted a manner 
AS of right they ought, and before the erection of the fiai<l 
bridjjre had lK?on accustomed to do, and frcmi passing the 
said bridge with their vessels, and the plaintiffs have l>ecn 
hindered and prevented from carrying on their said trade 
and business in so large, ample, and beneficial a manner 
as they might otherwise and would have done, and during 
all the times aforesaid the plaintiffs were obliged to convey 
all their said timber and merchandise overland, and to 
expend in and about the wharfage and carrying thereof for 
demurrage in respect of vessels large sums of money, anil 
were during the said time and still are put togrcat trouhle, 
inconvenience, and expense in carrying on their said 
business, and have lost and been deprived of great gains 
and profits which otherwise would have accrued to th^ 
therein, and have been greatly injured in their trade and 
business, and the plaintiffs' said lands, buildings, and 
wharves have become and are permanently damaged and 
diminished in value. 

THE PLAINTIFFS' CLAIM. 

1. £5,000 damages. 

2. An injunction to restrain the defendants from 
obstructing or continuing to obstruct the navigation of the 
said river by the plaintiffs' sea-going vessels by erecting 
or permitting to remain therein the said bridee, and from 
preventing the plaintiffs' vessels from coming to the 
plaintiffs' wharves, and from otherwise obstructing the 
free navigation of the river and the passage of the bridge 
by the plaintiffs' sea-going vessels. 

3. An order that the defendants do at all times on 
reasonable notice from the plaintiffs open the swing bridge 
and permit the plaintiffs' sea-going vessels to pats the 
bridge. 

4. Such further and other relief as the nature of the case 
may require. 

The defendants demuiTod to the plaintiffs' 
statement of claim. 



1885. 



THE QUEENSLAND LAW JOURNAL. 



75 



Except 80 much thereof as depends upon tlie alle- 
gations in the 6th paraj^raph thereof contained and say 
that the same is bad in law on the grounds that liaving 
regard to the several Acts of Parliament relating to the 
Victoria Bridge, that is to say The Victoria Bridge Act 
ef 1S76, and The Victoria Bridge Act of W7, and The 
Victoria Bridge Land Sales Act oflB79; the facts thertin 
alleged do not disclose any duty on the part of the de- 
fendants to open the said swing bridge under the clronm- 
stancea stated in the statement of claim, and on other 
grounds sufficient in law to sustain their demurrer. 

The foUoiring are the essential paragraphs of 
the statement of defence :— 

4. The defendants say that after the erection of the said 
Victoria Bridge as stated in paragraph 7 of the statement 
of claim, the said bridge and all the materials thereof and 
the approaches thereto became and were under the pro- 
visions of The Victoria Bridge Act i*f 1876, and of The 
Victoria Bridge Act of 1877, and of The Victoria Bridge 
Land Sales Act of 1879, vested in Her Majesty, and the 
mid bridge and all the materials thereof and the approaches 
thereto have since remained and still remain vested in Her 
Majesty. 

5. By a proclamation bearing date the first day of March, 
one thousand eight hundred and eighty-three, the Governor 
by and with the advice of the Executive Council in pur- 
suance of the power and authority vested in him by The 
Local OocerHment Act of 1S78, authorized the defendants 
to take npon themselves the cliarge of the said Victoria 
Bridge. 

6. By a proclamation bearing date the fourteenth day of 
May, one thousand eight hundred and eighty-four, the 
Governor by and with the advice of the Executive Council 
in pursuance of the power and authority vested in him by 
^he Local OocernmcHt Act of 1S7S, and of all other 
powers enabling him in that behalf, oi-dcred and declared 
that the said Victoria Bridge should thereafter be and con- 
tinue under the control of the defendants. 

7. After the said bridge had become vested in Her 
Majesty under th6 several Acts and before the times when 
the said bridge was by the before-mentioned proclamations 
placeil under the charge and control of the defendants, the 
l)ortion of the said ^)ridge referred to in paragraph 7 of tlie 
statement of claim as a swing bridge was structurally 
alterctl, and by reason of such structural alteration and 
otherwise became fixed and incapable of being opened, 
and the said swing bridge wns at the times when the said 
britlge was so place<1 under the charge and control of the 
defendants fixed and incapable of being oiKued, and has 
ever 91 nee remained in the same condition. 

To the statement of defence plaintilTs demurred, 
on the ground that the facts alleged constituted 
DO defence and did not relieve defendants of the 
duty alleged in the claim. 

Chubb, Q.C, {Mamfield with him) appeared for 
the plaintitfs. 



Griffiith, Q.C. {Beal and Drah with him)ibr the 
defendants. 

Chubb, Q.C, for plaintiffs, opened:— The 
plaintiffs sue for the obstruction of a highway — 
a tidal, free, public, and navigable river — by un- 
lawfully building a bridge across it contrary to 
the provisions of the statute. The defence is no 
answer to the plaintiffs' case. The right of navi- 
gation on the Brisbane river is ^lossessed at 
commoii law by all Her Majesty's subjects, and is 
paramount to any rights of the Crown. The 
right of highway on the river was subject only to 
Act of Parliament. 

Lilley, C.J. : There are several rights of high- 
way on a river. There are the rights to cross and 
to go up and down a river. The right might be 
a ferry, or it might be anything else. Which 
would be the paramount of those rights ? 

Chtibb, Q.C. : They may be so arranged tliat 
both may have a reasonable use of the river. In 
WiUiami r. Willcox, 8 Ad. and E., 314, where a 
weir had been erected from before the time of 
Edward I., it was held that the weir was saved 
by Magna Chart a. It could not be abolished 
because sanctioned by a former statute. 

LilUy, C.J. : AVas that the Charter of King 
John? 

Chubb, Q.C: No; a later charter. Defen- 
dants were authorised to erect the Victoria 
Bridge by the provisions of the Brisbane Bridge 
Act of 1861, which said — clause 1. — ** It shall be 
lawful for the said Council and they are hereby 
authonsed and empowered to make, erect, and 
construct a good substantial bridge of not less 
than thirty feet in width in the clear across the 
Eiver Brisbane at such place above the Queen's 
Wharf as the Governor and Executive Council 
shall api)rove," etc., ** provided that before any 
such bridge shall be commenced to be built apian 
and specification thereof shall be laid before and 
approved of by the Governor and the Executive 
Council, provided aha that no bridge erected by the 
Municipal Council shall be so constructed as to obstruct 
the navigation of the Rixer Brisbane by any sea-going 
resseh.'* Defendants are thus bound to leave 
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an opening for the passage of sea-going vessels ; 
and plaintififs' contention is that they might 
effect that by a swing-bridge, according to the 
plans and specifications, as approved by the GK)V6r- 
nor-in-Council. The bridge was built; and the 
swing bridge was constructed in compliance with 
the plans and specifications; and defendants 
levied tolls as empowered by the section. They 
had accepted the benefit, and they must take the 
burden with it, namely, the duty of opening the 
bridge at all reasonable times to enable the 
passage of sea-going vessels. The bridge, after 
construction with the swing bridge, was purchased 
by the Government ; and it then vested in Her 
Majesty, and the tolls ceased. [He referred to the 
Vieioria Bridge AcU of 1876 and 1877'], There is 
first the original statute authorising the building 
of the bridge with the proviso not to obstruct 
navigation ; then the keeping the bridge in repair, 
and the receiving certain lands granted to assist 
in its erection ; and then the transfer to the 
Government. Then the Local Government Act of 
1878 provided by section 240 that *' the materials 
of all public highways, streets, roads, bridges, 
culverts, ferries, and jetties, and all matters and 
things appurtenant thereto, shall belong to the 
municipality of the district within which the same 
respectively are." The meaning of this section 
was decided by the Court in The Qwefi v. The 
Corporation of the Municipality of Briehane^ 2, Q.L.J.^ 
16: and the bridge was vested again in the de- 
fendants. It is their property ; and the original 
liability under the Act of 1861 of opening the 
swing to sea-going vessels at all reasonable times 
is again imposed upon them. There can be no 
right, without the authority of Parliament, to 
obstruct the navigation of the river, and the 
drown have no rights which are not subordinate 
to tliose of the public. Even supposing the 
navigation were stopped and the construction of 
the bridge altered while the bridge was out of 
defendants' hands, as alleged, that is no answer 
to plaintiffs' claim. They are bound by the Act 
of 1861, which is not repealed. The Crown had 
no authority to close the bridge. Defendants say 



the bridge is structurally altered, and that they 
cannot now ox>en it ; but they are bound to alter 
it. 

LiUey, C.J.: In what condition was it when it 
vested in defendants under the Local Qovernmeni 
Act? 

Chuhbj Q,C.: It was structurally altered then. 
The swing was closed. 

Lilley, C.J. : Then how does the obligation to 
alter it arise ? 

Chubb, Q.C.: By force of the old statute of 
1861. Notwithstanding that the proi)erty in the 
bridge vested by the Victoria Bridge Acts in the 
Crown, the obligation to maintain the swing was 
not then taken away. 

Lillet/t C.J. : Whoever has charge of a high- 
way is bound to prevent nuisances. Our decision 
in The Queen i\ The Corporation was that both the 
property and the care and management of tho 
bridge were in the hands of the Council. 

Chubb f Q.C. : That being so the defence set up 
by defendants that the structural alteration wns 
made while the bridge was not under their con- 
trol is no answer, because the Act allows nobody 
to obstruct the navigation. 

Griffith, Q.C. : Our reply is that we have 
maintained it in the condition in ^hich we 
received it ; and so it is impossible to opun it. 

Chtihb, Q.C: [Referred to the Attorney- General 
V. Mid-Kent Railtcay Co. and S,E. RaiUcay Co., 
L.R. 3 Ch., 100]. The duty of opening the swing 
bridge is imposed on the Corporation b}* the Acts 
cited— the Bridye Acts of 1861, 1876, and 1877, 
and the Local Government Act of 1878 —and is 
further imposed by their common law duty ; they, 
having the property, control, management, and 
care of it, are bound to repair it. Plaintiffs are 
entitled to judgment on their demurrer. 

Mansfield followed. The legal existence of the 
bridge depends on the swing being kept o|)en. 
Without a swing it would be a total obstruction 
to navigation, and would be contrary to the pro- 
visions of the statute and to tho common law. 
That being so, immediately the swing remains or 
must remain closed, the bridge becomes an illegal 
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structure. If the Crovrn. while it was in their 
possessioni altered it so as to make it an illegal 
structure, that would not exeuse those who have 
control at present. The swing bridge, which was 
part of the plans and specifications which were 
approved by the Oovemor-in-Council, became 
part of the statutory provision which provided 
that there should be an opening for sea-going 
vessels. The Corporation having control, etc., of 
the bridge are not excused by any illegal act done 
by the Crown, while the bridge was its property. 
That can only bo done by a special Act of the 
Legislature. They are not relieved from the duty 
of keeping the swing in working order — so tliat 
it may be opened when required. There is 
a duty to the public passing aloug the river 
to open the bridge; if it is not their duty, whose i 
is it? Plaintiffs certainly have the common law j 
right of breaking down the obstruction to the| 
highway. 

Oriffithy Q.C., for the defendants, said: This 
is a very important question for the residents on 
the south side of the river and the municipality 
generally, and it depends upon the construction of 
several Acts of Parliament. The bridge ie not 
only a means of communication, but is the 
passage along which gas and water are conveyed 
to a large portion of the town. No doubt the 
Brisbane Biver is a highway. 

Z(/%, C,J, : At all events, as far as the tide 
flows. 

Griffith, Q.C, : Here defendants say that by 
the proviso in the original Bridge Act for the 
opening of the bridge for purposes of navigation 
under the eirciimstances, it is not their duty to 
open the bridge. The proviso is singularly 
meagre. 

Lilley, C.J, : From recollection, I may say, it 
was meagre because it was thought tliat it would 
stop the construction of the bridge altogether. 

Griffith, Q,C, : It is evident that many vessels 
afloat could not get through there ; they must be 
ships that navigate that part of the river of 
reasonable sise. Ships might go through by 
lowering their top-masts— in other ways. It is 



not sufficient to say that plaintiffs have sea- 
going vessels ; they are bound to show on the 
pleadings that they cannot get through. The 
statement of claim does not disclose that circum- 
stance. Then in the proviso in the Act, there is 
no condition that the defendants should keep it 
open. The contention of Mr. Mansfield that it 
was essential to the existence of the bridge to have 
an opening, is a forced construction. The insist- 
ing on the condition of opening the bridge takes 
away its character of highway. 

JlardifUf, J, : Where two streets open at right 
angles, people must not drive into each other. 
The river or the bridge shall be open at reasonable 
times. 

Lilley, C,J. : What are reasonable times 
would be a question for a jury. 

Eardingy J, : And in order to take away the 
common law right the Act must speak out in 
very clear terms. 

'Lillet/, C.J,: ''So as not to obstruct" is a 
reservation of the common law right of highway. 

Griffith, Q,C.: We cannot give it a literal 
construction. The Act is not clear enough to im- 
pose the duty on the Crown of keeping the river 
open. The river must necessarily be obstructed 
except at one point, and there too except at 
certain times. The Legislature 'may have 
intended that the river navigation should not be 
obstructed, but they did not say so. When the 
bridge was handed over to the Oovemment, 
defendants were absolutely strangers to it for 
a certain period between 1877 and 1879 ; and the 
title and all obligations were passed and gone. 
Then it was retransferred by the Local Qotern- 
ment Act ; and in The Queen v. The Corpoi^ation it 
waa decided that that Act vested the control of the 
bridge in the Municipality, and any obligations 
for which the defendants are now liable must 
arise under the Local Government A$t of 1878, 
W^hat liability does that Act impose? Even if 
section 240 vested the property in the Municipality, 
section 245 provided that they should not interfere 
with the bridge unless authorised by the Qovemor- 
in-Council to do so. 
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Lilley. O.J.: We said that subsequent pro- 
clamations had placed tlie control of the bridge 
under the Corporatipn ; the property and materials 
vested in them. 

Griffith, Q.C. : The Local Government Act does 
not eay how the bridge is to be managed ; it does 
not impose the duty of opening a swing, even if 
there; it certainly does not impose any obligation to 
alter the structure of the bridge, as they received it. 
The contention on the other side must be this : — 
prima facie as soon as the bridge was vested in the 
Corporation by the Local Government Act their 
duty was to pull it down. Their obligation is to 
maintain it as it was given them. Surely some 
flaw in legislation does not impose the liability on 
t]iem of pulling it down. There may have been 
an obligation to alter its structure if necessary 
under the original Act, but not under the Local 
QovernmetU Act. It does not follow that the 
defendants are liable for what has been done 
before it came into their hands. 

Harding, J. : If an individual leaves a lot of 
material on a road on which the public have a 
right to pass, has not every passer-by a right of 
action against him ? 

Grijith, Q.C.: I presume there would be a 
right of action. 

Harding, J, : Ihen the question is whether the 
common law liability attaching to any person 
obstructing the highway was taken away from 
the Corporation by the Local Government Act. 

Grijffith, Q.C. : If the Local Government Act 
im^YOses any liability to alter the structure it must 
go so far as to impose the liability to pull it dowm 
if necessary. 

Harding, J. : Yes, if it is impossible to keep 
the common law liability they must pull it down 
and build it afresh to meet that liability. 

Griffith, Q,C. : But placing it under the Local 
Government Act does not impose the common law 
liability. A new title and new liabilities are im- 
posed under that Act. not the common law 
liabilities imposed on a person building a bridge. 
Such an onerous burden must be imposed by 
express words; by hometbing more than an 



authority to take charge of the bridge. At the 
time it was placed under defendants* control, the 
swing did not exist. The control was not 
assumed willingly. 

Lilley, C.J. : That it was against their will 
would be no answer to an indictment for not 
repairing the bridge. The common law would 
require them to keep it in repair ; an express pro- 
vision in the statute is not necessary. 

Griffith, Q.C. : It is paramount to the common 
law rule that you cannot impose a pecuniary 
burden without an enactment in express terms. 

Lilley, C.J. : The proclamation under the Act 
threw upon the defendants the care, control, etc., 
of the bridge. They must care for and maintain it. 

Griffith, Q.C: But the obligation to makes 
structural alteration is not cast upon them. De- 
fendants received a bridge built in contravention 
of the common law ; the}' have to take control 
of it : but tliere is no common law liability im- 
posed upon them to pull it down, or partially pall 
it down, or alter its structure, or do anything 
more with it than maintain it as a highway over 
the river. An action will not lie against them, 
but will lie against the persons who caused the 
obstruction ; and the obligation to alter it is not 
upon the defendants. Section 245 requires them 
to deal with it as a highway and to maintain it 

Harding, J. : But there is a law of the land 
which applies, if a statute does not, and fills up 
tlie gap. Is it not an incident also of all acts 
which tho Legislature telU us to do that they 
should be done legally ? Prima facie the bridge 
is a nuisance across a highway. 

Lilley, C.J., roi erred to section 237 of The Local 
Government Act. 

Griffith, Q.C. : The question is, can the Govern- 
ment impose a liability which amounts to an 
illegality without express terms to that effect. It 
must be shown on more intelligible grounds that 
defendants are liable to make a structural altera- 
tion. It is said to be an unlawful nuisance ; that 
is the condition in which it was lijanded over to 
them, not taken up voluntarily. Can they take 
the liability of tilteriug it ? 



18S5. 



THE QUEENSLAND LAW JOUBNAL. 



79 



Harding, J.: You are keeping in repair a 
nuisance. How can you keep an illegal nuisance? 

Grtffithf Q, C. : The handing over of the bridge 
in the particular state it was in amounts to a 
ratification of the alteration in its original eon- 
structien. The defendants have not boon made 
liable for the iac/tes of tlie Legislature ; the 
Legislature will not imposo liabilities without 
express words 

Hardingy J,: And will not take away the 
common law rights of the people without express 
words. 

Lilley, C.J,: It may be the i>osition of the 
eastern monarch who presents a wliite elephant 
to his subject. 

Real followed. Defendants were liable after 
constructing the bridge. The transfer of the 
bridge from the Municipality to the Government 
put an end to the liability of the former. Any 
prior liability, or with reference to what happened | 
afterwards; ceased when the bridge was passed ! 
over, unless renewed or imposed by a fresh Act. ■ 
The only Act affecting them is the Local Govern- j 
ment Act, and it vests the property ofthe bridge in j 
them, but does not empower them to touch it, or 
to alter its construction. The position is now the ; 
same as if the Corporation had never had any- 
thing to do with it before the Local Government ' 
Act. It is as if another bridge had been built in ■ 
place of the one the Corporation originally con- ' 
structed properly. Sections 240 and 24.5 of 
the Local Govermnent Act do not impose any ' 
liability for the structural alteration made during 
the interval the bridge was out of the care of' 
the corporation ; section 245 specially takes away , 
the power of altering it in any way from the I 
state in which they received it. There are two ! 
principles which clash ; — the comnion law right I 
of highway, and the principle that no pecuniary ' 
liability shall be imposed on a subject without 
clear and express language. The question virtually 
is which of these principles must go to the wall. 
It is not whether somebody is liable to alter the 
bridge, but whether the defendants are liable or 
bound to do so. 



Lilleg, C.J,:— Is bound to open the navigation 
of the river. 

Harding f J. : Is not any person in possession 
of a nuisance liable for tho consequences ? 

Chubb, Q.Cy in reply. The point of Harding, 
J., is a conix>lete answer to defendants' case Th^y 
are in possession of a continuing nuisance. It is no 
excuse that somebody else erected it. They can 
abate it. The Govei'ninent could not be sued by 
us ; they are not in possession. We could not 
have shown any si)ecial damage then ; the injury 
has arisen since. [He cited the Jiif^ v. Kerriaon, 
3 M, cj' S.y o26]. G.A.V. 

On the opening of tho August "Sitting of the 
Full Court, on August 4, His Honor Tho Chief 
Justice delivered the judgment of the Court as 
follows : — 

The question for decision in this case arises on 
a claim by the plaintiffs for an injunction to 
restrain tho defendants from obstructing the 
navigation of the River Brisbane by the plaintiffs' 
sea-going vessels, and from x^i*oventing such 
vessels coming to tho plaintiffs' wharves above 
the bridge. The defendants demur to this claim 
on the ground that the facts alleged do not dis- 
close any duty on their i>art to open the swing 
bridge, which is the obstruction of which the 
plaintiffs complain. The defendants, by way of 
defence, also say that after the erection of the 
bridge it became by force of several statutes, .and 
still remains, vested in Her Majesty, and that whilst 
so vested, and before it was placed under the 
charge and control of the defendants, it was 
structurally altered and became fixed and in- 
capable of being opened. To this statement the 
plaintiffs demur that the facts alleged constitute 
no defence and do not relieve the defendants of 
the duty to open the swing bridge. This court 
decided in the case of Regina v. The Corporation of 
Brisbane, i\ Queemland L.J., 16, that the Local 
Government Act of 1878 vested the bridge in the 
defendant municipality, and authorised the 
Government to place it imder their ** care, main- 
tenance, charge, control, and management," and 
the court accordingly ordered them to repair the 
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bridge. It is not necossarj, therefore, to review 
the seyeral Bridge Acts, which at present do not 
affect the question of ownership in this case. 
That ]ias been already determined with reference 
to the Local Government Act of 1S78. No difficulty 
as to ownership, therefore, stands in the way of 
the defendants, if the duty of removing the 
existing obstruction has faUen by law upon them ; 
they are the owners of the materials of the bridge. 
The sole question for decision on these de- 
murrers then is, whether it is the duty of the de- 
fendants to remove this obstruction. The Bris- 
bane Eiver is a navigable tidal river far above 
the site of the bridge, and as such is undoubtedly 
in the nature of highway, and would be well 
described as a '* common highway" {Com. Dig. 
** Chimin" {A) Mighca^). Up to 1861, when the ! 
first Bridge Act was passed there was passage for i 
the Queen and her subjects in this river highway 
{Com. Diff')i and that right could not be taken 
away or obstructed by the Grown, or anyone else, 
except by Act of Parliament. When the local ' 
Legislature passed the Bridge Act of 1861, 
authorising the Municipal Council of Brisbane to 
erect a bridge across the river which must 
necessarily obstruct the navigation to some extent 
it was expressly provided by section 1, that ''no 
bridge erected by the Council shall be so con- 
structed as to obstruct the navigation of the River 
Brisbane by any sea-going vessels." This means 
that the upper course of the river so far as it is 
navigable shall be accessible by some means to 
sea-going vessels, the bridge notwithstanding. 
There is nothing in any subsequent statute author- 
ising an abridgement or obstruction of that right 
of highway as modified and protected by the 
Act of 1861. The bridge passed by other Acts— 
The Bridge Acte, and The Local Government Act^ 
from the Municipal Council to the Crown and again 
from the Crown to the Council, and before it was 
at last vested in the Council it had become a fixed 
instead of a swing bridge without any legal 
authority for such a change. The defendants con- 
tend that inasmuch as they received the bridge 
from the Crown in that condition by no act of 



their own, but under the compulsory powers of 
the Local Gocemment Act of 1878, they are only 
bound to keep it in the same condition as it came 
to their charge. If the alteration of stmctore 
upon which the defendants rely for their exonera- 
tion was made whilst the bridge was under the 
control of the Crown, then the obstruction so 
created was ''in direct opposition to that duty which 
the law casts on the Crown of reforming and 
punishing aU nuisances which obstruct the naviga- 
tion of public rivers," a duty which was indeed 
only affirmed, not created, by the Great Charter 
— William p. WiUcox and another, 8 Ad. and E. Bli. 

We think, therefore, that, whoever is charged 
with the maintenance of the bridge must keep it in 
accordance with the mandate of the statute free 
from obstructing the river highway for sea-going 
vessels, and cannot find shelter under the illegal act 
ofpredecessorsinduty. The right of highway across 
the river by means of the bridge can only be en- 
joyed subject to the pre-existing paramount right 
of highway by means of the river itself; — JTilliame 
V. WiUcox and amiher. The defendants are charged 
by law with the care of the bridge, and upon them 
has devolved the duty of keeping the navigation 
free through the structure for sea-going veaseb. 
It follows that they must open the swing bridge. 
There must, therefore, be judgment against them 
on these demurrers. Judgment for the plaintifis» 
with costs. 

Solicitors for Plaintiffs : Foxion and Cardew. 

Solicitors for Defendants: Macphenon and 
Miekin. 
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IPSWICH CIRCUIT COURT. 
LiLLEY, C.J. July 21st, 1885. 

&EGIXA V, ALEX. DIXON. 

29 Vict. No. 6, Section So.—Dioening'house.— 

Canvas. 
Any closed stracture wherein a maa dwells for the time 

\ieing is a dwelling-house within the meaning of 

the Act. 

Ix this case, the prisoner was charged with the 
larceny of a watch and other articles, from the 
dwelling house of the prosecutor. The prosecutor 
was then and had been for about six months prior 
to the date of the alleged offence, living in a tent 
which had four sides, through one of which ingress 
and egress were effected by lifting a flap which 
could be closed by tying down or otherwise secur- 
ing it. The tent was on prosecutor's own land. 

jPoicer, Acting Crown Prosecutor, in opening, 
referred to the ])oint whether a tent was a 
dwelling house within the meaning of the Act. 
—29 Vict. Xo. 6. 

Lilley, C.J.^ in summing-up, said : '^ a dwelling 
house must be, within the statute, the abode for 
the time being of the owner of the property 
stolen. There is no doubt that this is of canvas, 
but it is not essential to the structure of the 
house that it should be of any one material. It 
is material that it should be closed, and that it be 
the place where a man dwells for the time being. 
It may be of stone, brick, wood or mud ; and in 
some countries even of paper. Very elegant 
houses in Japan, even whole cities, are built of 
paper— |?a^><>r mache. It appears to me that if a 
man on his own land puts up a structure of 
canvas, and goes there to eat, sleejD, and dwell, it 
is essentially, under the statute, his dwelling 
house." 



AUGUST SITTING OF THE FULL COURT. 

In re graham, a Scottish law AOEsnr. 
Rcffulx Generates of 1879: — Law Agents Act of 

Scotland (36 S[ 37 Vict. Cap. 63).— Admission 

of Solicitors. 
A Scottish Law Agent is not entitled to admission under 

Reg. Gen. of 1879. 

Orijith^ Q.C.f moved the conditional admission, 
P 



as a Solicitor of the Court, of Thomas Graham, a 
Law Agent of the Court of Session, Scotland. He 
stated that all formalities had been complied with, 
but the Board of Examiners were not satisfied 
that a Law Agent of the Scotch Court of Session 
was entitled to admission as a Solicitor. Under 
the Zato Agents Act, passed in 1873, the 
branches of the profession : Writers to the Signet, 
Solicitors of the Supreme Court, Law Agents, 
and Procurators in the Sheriff's Courts, were 
amalgamated into one body, under the same 
rules. The question was whether the Court, in 
view of the fact that Wiiters to the Signet are 
admitted at present, would not admit Law Agents, 
who, in Scotland, had practically the same 
privileges as the Writers. 

Lilleyy C.J. : What is required of the Law 
Agent to qualify him for admission ? 

GriJitJi, Q. C. ; Five years' service.and the same 
examinations, exactly the same now as the 
Writer. 

Lilley, C.J. : At home they have passed what 
they are jileased to call the Colonial Attorneys 
Jielief Act, which enables a colonial solicitor, 
after seven years' practice, to be admitted there ; 
so that after twelve jears' service a colonial youth 
might hope to be allowed to enter the profession 
in England. It may be wise to make some change 
correspondingly strict in the rules for admission 
of English solicitors here. 

Griffith^ Q.C. : It was under the Zaic Agents 
Act of 1873 thai the applicant passed, and on that 
this application is based. 

Lilley, CJ. : He has no absolute right here ; 
the rules of the Court apply specifically to Writers 
to the Signet. It is a question for the Court to 
say whether Law Agents are to be admitted. For- 
merly their qualifications were vague and indefi- 
nite ; they had in fact scarcely any legal standing. 

Griffith^ Q.C. : Their status is entirely changed 
by this Act of 1873. 

LiUey, C.J. : Before the Act their standing was 
little higher than brokers. 

Harding y J, : The Writer to the Signet still 
exists. The distinction is not abolished. 
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Oriffith, Q.C. : He exists, but onlj as a law 
ag^nt. The others have equal rights with him to 
practise in all the courts. They are all on the one 
roll, and their qualifications are the same^-five 
years' service under indenture, and the same 
examinations. 

Lilley^ C.J. : Our solicitors have no show in 
Scotland ; they dare cot show their faces. The 
Belief Act applies only to England. Scotland 
does not, I think, admit even English solicitors. 

Griffith^ Q.C, : There was an Act passed ad- 
mitting them after three years' practice. 

Lilletf, CJ. : It might be well to have some 
equivalent here. They ought to be allowed an 
opportunity of learning our law. We ought to 
be assured that solicitors are thoroughly familiar 
with our law before we admit them. 

Oriffith f Q.C. : The only point I wish to urge is 
whether it is desirable to retain a distinction here 
which has been abolished in Scotland. 

Lilley, C.J. : We will consider ihe matter. It 
may be graceful to make some admission of this 
kind ; but we must place the profession from 
other countries under such restrictions as we 
think for the benefit of the colony. 

CA.V. 



At the sitting of the Full Court on 1st Sep- 
tember, His Honor The Chief Justice gave the 
judgment of the Court as follows : — 

Ax application was made to us at our last 
sitting, on behalf of a Scottish Law Agent, for ad- 



mission so as to include all persons entitled to the 
extended privileges given to them by the new 
statute. We are not aware of the attainments 
either in law or general knowledge required of a 
procurator or law agent in the inferior Courts in 
Scotland, but we may reasonably presume that 
they do not include any very useful degree of 
knowledge of the system of jurisprudence ad- 
ministered in this colony, whatever they may 
embrace in other respects. We are not disposed 
to imitate the "free grace" of the Imperial 
statute by admitting agents from the inferior 
jurisdictions of any country to the ranks of our 
carefully trained and skilled solicitors. 

Hitherto we have admitted the Solicitors of 
England and Ireland and the Writers of Scotland 
to our ranks, — whilst they have made no conces- 
sion to colonial solicitors in Ireland or Scotland, 
and in England the right of admission conceded 
to them has been carefully hedged round with 
invidious conditions implying inferiority on the 
part of the colonial practitioner. By the Colonial 
Attorney 9 Belief Act Amendment Act of 1884. 
before a solicitor from this colony can be admitted 
to practise in England the Governor must have 
applied to have the Colonial Attorneys Belief Act 
brought into operation here by Her Majesty's 
Order-in-Council, and Her Majesty's Principal 
Secretary of State for the^Colonies must previously 
have been satisfied (1) that the sj'stem oi juris- 
prudence administered in the colony answers to 
and fulfils the conditions specified in section 3 
of the last named Act, that is, that our system of 



mission as a solicitor of this Court. Hitherto we 

have granted admission only to Writers to the! jurisprudence is founded on or assimilated to the 

Signet, a well-known and eminent body of lawyers common law and principles of equity as adminis- 



in Scotland. .But, by a recent statute (36 & 37 
Vict. cap. 63) Writers to the Signet, Solicitors in 
the Supreme Courts, Procurators in any Sheriff 



tered in England, 20 & 21 Yict. cap. 39; and 
(2) that the attorneys and solicitors of England 
are admitted here on production of their certifi- 



Court, and all persons entitled to practise as cates of admission in the English Courts without 
agents in Courts of Law in Scotland are apparently | service in the colony or examination, except in 



formed into one body of "law agents" to be 
registered under the statute. This newly con- 



the laws of the colony in so far as they differ from 
the laws of England. In return for this large 



stituted body of lawyers seems to include prac- ' concession which the colony is asked to make to 
titioners in the inferior Courts of Scotland (sec. | English solicitors, the colonial solicitor may be 
26), and we are asked to enlarge our rule of ad- admitted in England if, in addition to the require- 
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ments of the Colonial Atiomeyt Belief Acty he 
proves by affidavit that he has served under 
articles for five years in the colony, and passed an 
examination to test his fitness and capacity ; and 
fitriher that he hag tinee been in actual practice as 
an attorney or tolieiior in aueh colony for the period 
of seven yeara at the least. Now the standard of 
education in general and professional knowledge 
required of our solicitors is at least equal to that 
prescribed fur English solicitors. We see no 
reason, therefore, for continuing the privilege of 
unrestricted admission to the solicitors of England 
and Lreland and the Writers of Scotland, or to the 
solicitors of other colonies, unless our solicitors are 
placed upon a footing of equality in those 
countries. We feel that the members of the legal 
profession in superior Courts in every country 
under British rule should be free to practice 
throughout the Empire, but until we insist on 
these reciprocal rights we are assured the privi- 
leges of the profession in other places will not be 
extended to the solicitors of this colony. We will 
allow a reasonable time to elapse and then close 
our ranks to their solicitors until they open theirs 
to ours— on equal terms — in other words, until 
they grant reciprocity of admission. 
We refuse to admit the applicant. 



IN CHAMBEBS. 



Lillet, C.J. August 2eth, 1885. 

HANSEN r. THE BANK OF XEW SOUTH WALES. 

Costs, — Special fee to counsel. — Beview of taxation. 
Special fees not allowed to coansel appearing before 
Circait Courts. 

Chvbh, Q.C.f on behalf of defendants, in support 
of a summons to review the taxation of defen- 
dants' costs in this action, applied that the special 
fee to counsel appearing before the Circuit Court 
at Charters Towers, an . the cost of briefing a 
third counsel before the Full Court, on appeal, 
which had been disallowed by the Hegistrar, be 
allowed. 

Gair (Bunion and Little), for the plaintiff, 
opposed the summons. 

Lilley, C.J, said : I will not for a moment 



entertain the application. I think the Eegistrar 
has exercised his discretion wisely. I cannot inflict 
a penalty upon the plaintiff because counsel will 
not go to live in the north. I cannot punish 
the individual because the public do not offer 
sufficient inducement to counsel to reside there. 
It is not, however, a subject to speculate upon. 
A special fee was never allowed in England, 
where it was taken to be a luxury. It was dis- 
allowed there purely because there are competent 
leaders on the circuits. Here, of course, we are 
under different circumstances ; but I do not think 
I can make a man pay because it happens either 
that counsel will not reside in the north or that 
they cannot be found, especially as we have an 
Act now that enables solicitors to act as counsel. 
As to three counsel on the appeal, that is also a 
luxury. I cannot object to it because young men 
must have opportunities of learning their pro- 
fession ; but whether the other side should pay 
the costs is a question for the discretion of the 
Registrar. 

Chithh QC stated that Qrijith, Q.C, and he, 
the two leaders, were retained and that he had 
to go north ; the junior was of course briefed. 

Lilley f C,J, : Banks sometimes buy up all the 
available barristers. The question for me here is, 
can I say the Registrar has made a mistake in the 
exercise of his discretion. I do not think so ; I 
think he is right. Two counsel are quite sufficient 
for an ordinary appeal. 

Registrar's taxation affirmed. 

Solicitors for plaintiff: Bunt on and Little, 
Agents for Morgan and Cooper, Charters Towers. 

Solicitor for defendants: Buthniny. 



L\ IXSOLVEXCY. 



HA&rDro, J. September 16, 1885. 

Cr THE INSOLVENT ESTATE OF C. A. BALFOUB. 

Insolvency Act of 1874 {38 Vict. No. 5) Section 
101, Sub-section 5, and Bules 78, 79 and 103 
of the General Bules in Insolvency, — Bemoval 
of Trustee. 

The facts appear sufficiently from the judgment. 
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On Friday, 11th instant, Mr. Feez, on behalf erf 
Messrs. Gordon and Dayis, creditors in this 
estate to the amount of £2138 Ts., applied to me 
to direct the Registrar to summon a meeting of 
creditors to remove the present trustee and 
appoint a fresh one. Mr. W. Brown appeared 
for the ti'ustee, Mr. A. H. Brown, of Hockhamp- 
ton, and opposed the application. The appli- 
cation was made under the Imohenctf Act of 1874, 
section 101, subsection 5, and rule 103. 

From the affidavits read before me it appears 
that the first meeting of creditors in this estate 
was held on the 3rd September; at the office of the 
Principal Registrar, in Brisbane. At this meeting 
the proofis of debt bj two creditors in the sums of 
£137 12s. 8d. and £51 2s. 7d. respectivelj were 
in the hands of the Registrar, and on the motion 
of Mr. W. Brown, acting for them, Mr. A. H. 
Brown was appointed creditors' trustee. At such 
meeting Mr. Guthrie attended on behalf of 
Messrs. Gordon and Davis and endeavored to 
procure its adjournment, and with that object 
communicated to the Registrar the fact that 
Messrs. Gordon and Davis had made and signed 
a proof of debt for the sum of £2138 7s., and a 
proxy appointing him to act for them at .the 
meeting, and that the same respectivelj had been 
transmitted bj electric telegraph to Brisbane. 
The Registrar refused to adjourn the meeting. 
Before the meeting the District Registrar, at 
Rockhampton had telegraphed to the Principal 
Registrar that such proof and proxy had been 
made and signed, and that the same had been 
wired to Brisbane. The Registrar had also been 
informed before the meeting of a message having 
come through in this matter, and that it was at 
the Electric Telegraph Office awaiting his sig- 
nature for completion and use at the meeting — 
and the Registrar had declined to go to the 
Electric Telegraph Office to sign for such message. 
The provisions of the Insolvency rules relating 
to the first meeting of creditors are rules 78 and 
79, which are as follows : — 

78. A meeting of creditors shall not be competent to 
act for any purpose under the Act (except the election of 
a chairman, the proving of debts, and the adjoamment of 



the meeting) unless there are present or represented 
thereat a qaoram of at least three, or all the creditors if 
their number does not exceed three. 

79. Where within half-an-hour from the time appointed 
for the first meeting a quorum of creditors is not presenter 
represented, the meeting shall be adjourned to the same 
day in the following week at the same time and placet 
or to such other day as the Reeistrar or chairman may 
appoint, not being less than seren or more than twenty- 
one days ; and if the meeting adjourned is the first 
meeting of creditors, or a meeting called to fill up a 
vacancy in the office of trustee, and a quorum ia not 
present, or represented at the adjourned meeting, the 
Registrar shall report the fact to the Court. 

Under these rules it is laid down that the 
creditors are not competent to act, unless there 
are present or represented thereat a quorum of at 
least three. This there was certainly not— or all 
the creditors if their number does not exceed 
three. All the creditors were not present. On 
each occasion of a meeting of creditors, when 
less than three are present it would be for the 
Registrar to decide whether all were present. If 
all were not present, and there was not a quorum 
of three at least present then at the expiration of 
half-an-hour, he should adjourn the meeting 
under rule 79. Should the Begistrar decide that 
the creditors did not exceed three when in fact 
they did, the meeting is incompetent to act, and 
consequently any action taken by them is void. 
In thib case, under the circumstances I have de- 
tailed, I think the Registrar came to a wrong 
decision, and that he should have adjourned. 

Another ground that was taken before me to 
support the application— in which Ex parte De 
Chapeaurou^e, Be Tomkint, Mont and Mac^Bep.^p, 
174 f was relied on — was that the major part of 
the creditors had been excluded from voting by 
the unavoidable accident of the proof and proxy 
sent under the provisions of the Telegraph Ifee- 
sages Act of 1872 not having arrived in time by 
reason of the action of the receiving office and the 
Registrar, over which the applicants had no 
control. 

On both grounds I think the application should 
be granted. 

Solicitor for creditors, Guthrie. 

Solicitors for Trustee, Rees Jones, Brown and 
I Jones, Brisbane and Rockhampton. 
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SEPTEMBEK SITTING OF THE FITLL COURT. 
BHENKE V. WECHSEL, J0HN8T0XE, AND OTUEKS. 

Justices of Peace (Jurisdiction) Act fll Sf 12 

Tict., Xo. 43 J, sect, 18— Costs— Unqualijied 

jiersons. 

Justices hftve no power under sect. 18 of 11 & 12 Vict., 
Ko. 43, to award costs to an advocate who is neither a 
barrister nor a solicitor. 

This was a motion to make absolute a rule nisi 
for prohibition, granted in Chambers by Mr. 
Justice Harding. 

The rule nisi was obtained on the ground that 
the conyiction was bad for excess, in that the 
JJ.P. illegally awarded the sum of £2 2s. for 
professional costs to a person not duly qualified 
to appear as counsel or attorney for the com- 
plainant The facts of the case appear sufficiently 
from the judgment. 

Chuhh, Q.C., moTed the rule absolute. 

Griffith, Q,C. (with him LiUey\ appeared for 
Hermena Wechsel, plaintiff in the Court below. 

LilUy appeared also on behalf of Johnstone, 
P.M., and Lamb and Shand, JJ.P., of Bundaberg. 

Griffith, Q-C, showed cause. The conviction 
which is alleged to be bad for excess, was made 
under the Vagrancy Act, section 6. Costs were 
awarded complainant for £3 14s., of which £2 28. 
were for professional costs. These costs were 
given tmder the Justices {Jurisdiction) Act of 1848, 
section 18. The magistrates are empowered to 
award whatever costs they may think just and 
reasonable to be allowed to the prosecutor bring- 
ing a case before the Court — the costs of coming 
there and of bringing witnesses. Whether they 
have wisely exercised their discretion or not will 
not be considered by the Court on a rule for pro- 
hibition. Allowing an unqualified person to 
appear is purely in the discretion of the justices. 
Li awarding costs, they have apparently allowed 
some for the appearance in Court of a person not 
professionally qualified. This Court will not 
enquire into how the justices made up their costs, 
so long as there was power or discretion to impose 
those costs. It might be a very foolish way to 
exercise the discretion, and the Court might 
Q 



express an opinion that the discretion should not 
be so exercised. But the complainant is not con- 
cerned in that. This application is to dismiss the 
conviction. 

Chuhhy Q,C. : We ask to clear the excess. 

Griffith, Q.C. : There is no general rule that no 
costs shall be a^frarded except to persons who are 
qualified as barristers or solicitors of the Supremo 
Court. There is nothing objectionable' on the 
face of the proceeding. There is a note attached 
to the minute of the Court below that so much is 
awarded for professional costs ; but it does not 
say whether for attendance in Court or for work 
done outside. 

LiUey, C,J.\ There is no doubt as to the 
validity of the conviction. There is a complaint 
of excess. A common law judgment gives costs ; 
there we might look at the bill of costs. This is 
the same form of proceeding. 

Griffith, Q.C : It is immaterial how they 
arrived at the amoimt ; they have a discretion to 
award such costs as they think reasonable. The 
affidavit of Mr. Charles Powers shows that he 
himself opened the office at Bundaberg. A 
Mr. Nottingham, had managed it for some time ; 
and after him Mr. Mackay, a Scotch solicitor, now 
awaiting the receipt of his papers from Scotland to 
apply for admission. James Powers had been a 
C.P.S. for ten years, and was well acquainted with 
the practice of the Police Courts, and was now 
managing clerk in the Bundaberg office of Morton 
and Powers. A great deal of professional work is 
done in the Supreme Court by solicitors' clerks. 

Lilley, C.J. : The solicitors are responsible. 

Griffith, Q.C: A Court can say for itself 
whom it shall hear — Collier v. Hicks, 2 B. j- Ad., 
663. A magistrate may hear, if he choose, an 
agent of a firm . Sometimes he would have a better 
knowledge of the case than a member of the firm. 

liein, J. : He was practising here away from 
the head office of the firm. 

Lilley, CJ. : Some managing clerks who ap- . 
peared in Chambers are no doubt highly 
qualified, able men, far more so than their 
masters. 
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Griffith^ Q.C, referred to Lord Tenterden's and 
Baron Parke's opinions in Collier r. Hich. In 
this case it was quite in the discretion of the justices 
to allow Mr. Powers to appear or not. Is it 
essential that plaintiff shall have no professional 
costs, unless represented in Court by a solicitor ? 
In all probability the costs are remuneration for 
work done out of Court. The offence here had 
been committed in the German language and had 
to be translated ; and witnesses had to be seen 
out of Court. If no costs can be allowed except 
to a solicitor or advocate, then they should not 
be allowed for the clerk appearing in Judges' 
Chambers. 

LiUei/t C.J. : The clerk has no right there. 

Harding y J, : He does his work in the solicitor's 
name. 

Grijffiih, Q.C.: Here it is Mr. Powers from 
the office of Morton and Powers, who is permitted 
to appear for plaintiff. Mr. Macnish, solicitor 
for the defendant, objects to his appearing as 
being neither counsel nor solicitor. Objection 
overruled. Section 18 of the Justices Act gives 
power to award ''such costs as to the justices shall 
seem just and reasonable in that behalf." Unless 
the justices have gone beyond that power there is 
no case in this Court. Can this Court say they 
have gone beyond their discretion? This is a 
matter the Court will not review upon prohibition; 
in fact it does not come within the section granting 
prohibition. 

LxUey, C.J. : We can for excess. (17 Vict. c. 
39 section 10 j referred to.) When the item is 
given we can interfere as to the amount. TThe 
question is can they allow professional costs, when 
no professional man is there ? 

Qriffithy Q.C: This Court does not sit to 
review the taxation of magistrates. The magis- 
trates act on their own discretion within the 
limit of £5, and do not go by a set of rules as the 
Begistrar of the Court does. 

IMleyy C.J, : But if they give costs for services 
not rendered ? 

Griffith, Q. C. : In the Supreme Court nearly 
all the work is done by others than the solicitor. 



j Lilleyy C. J. : But his brain superintends 
I everything. 

Griffith, Q.C. : There is the same thing here; 
the x>rofe8sional man happens to be a few hours' 
joui ney away. Costs are given in the Supreme Court 
for work done by a clerk ; why not here in the 
Police Court? He appeared with plaintiff as 
managing clerk ; it was in the discretion of the 
justices to give the costs. If they had simply put 
down £1 fine, and so -much as costs, this convic- 
tion would never have been assailed. 

Zillef/y C.J. : If we give them such large dis- 
cretion we will have some extraordinary cases to 
deal with. 

Lillei/j for JJ.P., applied for costs which- 
ever way the decision went, on the ground 
that applicant should not have served the 
rule uj)on them, with costs. It was not usual for 
the magistrates to appear ; now they had to do so. 

Chubby Q.C.y submitted that the justices were 
not entitled to their costs. On the question of 
law, first, whether an unqualified person should 
be allowed to appear before justices. 

Hardingy J, : I think we are agreed that the 
magistrates may hear anyone they like ; with that 
you need not trouble. 

Lilley, C.J. : They are restrained in certain 
places ; but not at Petty Sessions. 

Chubby Q.C. : They may hear any one they 
like ; one who is not even a clerk to a solicitor ? 

Lilleyy C.J. : That is so. 

Chubby Q.C. : The right to charge depends on 
his boing allowed by law to charge. In Collier 
V. Hichs it is laid down that the attorney 
there claimed the right to appear not as 
an attorney but as an advocate — as an hono- 
rary advocate, not as a solicitor, and there- 
fore not entitled to claim pay. Here he is an 
honorary advocate and not entitled to be paid for 
appearing as such. Again it is contended that 
this was work done out of Court ; but it is shown 
that it was for work done in Court, as examining 
witnesses and addressing the Court. Two sets of 
costs are shown hern. 
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Mein, J, : The first are fees of Court, such as 
costs of summons. 

Chuhh, Q.a: Then £2 2s. for professional 
costs. The magistrates clearly made a distinction. 
Mr. Powers appeared and performed duties 
usually done by counsel or solicitor, in cases 
Trhere costs would be awarded. The Court may 
hear any person, but there is no power conferred 
to award costs to any person they may hear who 
is not counsel or solicitor. 

Harding^ J, : An advocate cannot recover ? 
Now, suppose a man engages another, as insurance 
comx>anies do ; could the latter, not an advocate, 
recover as such, a quantum meruit ? He has em- 
ployed so much time for the other man. 

Chuhh, Q.C: Take the case of a medical quack ; 
he gets paid for his services as possessing a 
certain amount of skill, not as a duly qualified 
practitioner. The quality of the old advocate 
was a purely honorary one ; if he cannot recover 
an honorarium he is an advocate. 

Lilleyy C.J, : In the very excellent j udgment of 
Zrh, C.J., in Kennedif v, Broun (32 L.J.y C.P,, 
137) f it is laid down that it was not from anything 
in any rules of Court, but as something inherent 
in English Courts of law, derived from the old 
Eoman law, that the barrister is an unpaid 
advocate. 

Chubhf Q.C, : Powers, being an unqualified 

man, could appear in no other capacity but as 

an honorary advocate. Having appeared in that 

capacity, the only one' he could appear in, he is 

not entitled to remuneration. 

C.A.V. 



At the October Sitting of the Full Court 

Habdixo, J., delivered the judgment of the 
Court upon this matter, which was argued at the 
last sitting: — Upon the hearing of an information 
laid by Hermina Wechsel against August Bhenke, 
under the Vagrancy Act, before Bobert Johnstone, 
P.M., John Lamb and A. H. W. Shand, JJ.P., 
at Bundaberg, on the 17th February, 1885, James 
Powers, managing clerk for Messrs. Morton and 
Powers, of Maryborough and Bundaberg, solici- 



tors, appeared as their representative for H. 
Wechsel. James Powers appears, from the affi- 
davit of one of his employers, Mr. Charles Powers, 
to be in his opinion competent to appear in the 
Police Court from his knowledge of the practice 
and his experience. Mr. Macnish, solicitor, ap- 
peared for Bhenke, and objected to Mr. James 
Powers appearing, he being neither a counsel nor 
attorney, as in fact he was neither. The magis- 
trates overruled the objection, and, having heard 
Mr. James Powers, convicted Bhenke, of the 
ofTence charged, fined him £1, and ordered him to 
pay to Wechsel £3 148. 2d. for her costs, with the 
alternative of fourteen days' imprisonment. On 
the 3l6t July, Mr. Chubb, Q.C., obtained from 
me an order calling on Wechsel and the magis- 
trates to show cause at the last sitting of this 
Court why a prohibition should not issue, 
restraining them from further proceedings on 
this conviction, upon the ground that "it is bad 
for excess, in that the JJ.P. illegally awarded the 
sum of £2 2s., for professional costs to a person 
not duly qualified to appear as counsel or attorney 
for the complainant.'' This order nui further 
asked costs against the JJ.P. It appears from 
the justices' notes of the proceedings that of the 
sum of £3 14s. 2d. allowed for costs a sum of £2 
2s. was for professional costs. It appears to be 
perfectly clear that this was a fee allowed for the 
attendanclB of Mr. James Powers. At the last 
sitting of this Court Mr. Chubb, Q.C., moved 
this order nisi absolute. Mr. Griffith, Q.C., and 
Mr. Lilley showed cause for Wechsel, and Mr. 
Lilley appeared for the justices to claim that they 
should not have to pay costs. It was contended 
that the objection did not extend to the whole of 
the conviction, but that if the conviction was bad 
at all it was only so in respect of the excess of the 
£2 2s., and that that might be corrected by 
amendment and the conviction stand good for the 
remainder. (Sec. 17 Vict. No. 39, cap. 10.) This 
appeared to the Court to be so, and the case pro- 
ceeded. The ground of the order nisi impugns 
(1) the power of the justices to permit persons 
other than counsel or solicitors to appear before 
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them as advocates ; (2) tlie power of the justices to 
award costs to such advocates. (1) The power oi 
the justices to permit persons to appear before them i 
as advocates upon the hearing of informations 
follows from the discretionar}* power which they 
have of regulating the proceedings of their own 
Courts in all cases in which they are not already 
regulated by ancient usage or statute, subject to 
which they decide who shall appear as advocates, 
and whether when the parties are before them 
they will hear anyone but them, no person having 
a right to act as an advocate without the leave of 
the Court {Collier v. Hicks, 2 B, and Ad., p. 
663), excepting under 11 & 12 Vict., cap. 43, 
sec. 12, by virtue whereof each party may have 
his case conducted by counsel or solicitor on his 
behalf. (2) The power of the justices to award 
costs entirely depends upon the statute law. It 
is given by 11 & 12 Yict. cap. 45, section 18, 
and is . . . . << to order that the defendant 
shall pay to the prosecutor or complainant such 
costs as to such justice or justices shall beem just 
and reasonable in that behalf." Li this enact- 
ment the word "costs" is used — costs expemoe litis, 
popularly and probably technically means ex- 
penses incurred in litigation or professional tran- 
sactions, consisting of money paid for stamps, &c., 
to the officers of the Court or to the counsel, i 
attorneys, and solicitors, for their fees, &c. The ' 
11th & 12th Yict, cap. 43, which gives 
the power to award costs also gives the 
parties power to appear by counsel or solicitors, 
but it does not refer to the justices' powers to hear 
unprofessional advocates — an omission which 
tends to show that the Legislaturo in using the 
word costs intended to give that word no larger 
or different meaning from its ordinary popular, if 
not actual technical, meaning. The advocate who 
is not a barrister or solicitor does not answer the 
description of the person favored by the statute, 
and is consequently a person to whom the justices 
have not power to award costs. The order of the 
Court is that the conviction be amended by reduc- 
ing the amount of costs awarded by it by the sum 
of £2 2s., and that the costs of the police-magis- 



trate and other justices be paid by the appellant: 
and that the respondent do pay the appellant his 
costs. 

Solicitors for appellant : Boherts and Boherts, 
agents for Macnish, Bundaberg. 

Solicitors for respondents : Chambers, Brt$ce 
and McNah, agents for Morton and Potcers^ 
Maryborough. 



OCTOBER SFTTINO OF THE FULL COURT. 

In re qraham, a Scottish law aoent. 

Begula Oenerales of 1879 — Law Agents Act of 
Scotland {36 ^ 37 Vict., cap, 63). 

A Scottish Law Agent is not entitled to be admitted to the 
final examination, under Rule 15, Reg. Oen, of 1879. 

At the August sitting of the Court, Thomas 
Ghraham, a Scottish law agent, was refused ad- 
mission under the Beg. Gen. of 1879 for ad- 
mission of solicitors (v. p. 81, supra). 

Qriffiih, Q.C., now moved the Court to allow 
Mr. Graham to present himself for the final ex- 
amination for solicitors. It was in the discretion 
of the Court to admit him to examination, and they 
had done so in a similar case last year. (In re 
Wallace, unreported). 

Harding, J. He had served a Writer to the 
Signet. 

Grijffith, Q.C. The circumstances were ana- 
logous. There was partial service with a Writer 
to the Signet and completed service heire. He 
was admitted to be examined. B. 19, Beg. Gen. 
12th December, 1879, referred to. 

Lilley, C.J. There was an express limitation 
to that decision. The Acting Chief Justice said 
then that it was probably a case unique in its 
circumstances, and it would be dealt with as such; 
but should be a precedent for no subsequent 
applicant. The last decision of the Court clears 
that awaj ; we will not treat law agents as Writers 
to the Signet. He has gone with the precedent. 
We decline to altdr our rule. The application 
must be refused. 
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cox V. THOMPSON AKD GOODALL. 

Where a decision of the magistrate is appealed from, on 
the ground that there was no evidence to sapport the 
finding, it is necessary that the point should have 
heen raised in the Court below. 

Such objection may be made either as a specific and direct 
objection at the hearing, or it must appear, by sug- 
gestion, fairly and clearly upon the testimony of any 
one of the witnesses upon cross-examination. Steren- 
8on r. Connolly followed. 

This was a rule nisi for prohibition against W. 
R. Goodall, P.M., Homa, and J. W. Thompson, 
Mitchell, granted by His Honor The Chief 
Justice, on the application of A. F. C. Cox, on the 
following grounds, — (1) that there was no evidence 
to support the finding or judgment, and (2) that 
there was an improper refusal to hear defen- 
dants' case. 

Lilley moved the rule absolute. 

Power appeared to show cause on behalf of 
both Thompson and Goodall. 

As to the second ground the Court decided that 
teh weight of testimony was against Coat, the 
defendant below. 

On the first ground it was contended that there 
was no evidence to suj^port the judgment for £17 
6s. 4d. for commission on the sale of 163 bullocks, 
as sued for by Thompson. 

Power submitted that the point had not been 
raised in the Court belo^. 

Stevenson v, Connolly (Wilkinson's Queensland 
Magistrate, Part III., p. 54), referred to. 

On the first ground : 

LiLLEY, C.J., said: As to the ground that there 
was no evidence to support the finding and the 
judgment, we think that the point should have 
been raised in the Court below. It might 
have been made as a specific and direct objection 
at the hearing, or it might have appeared, by 
suggestion, fairly and clearly upon the testimony 
of any one of the witnesses on cross-examination. 
It is not absolutely necessary that the objection 
should be directly taken, but it should be at least 
suggested clearly upon cross-examination. Here 
the plaintiff has given testimony as to his claim, 
and the defendant says '' How do you know the 



number of cattle?" and the plaintiff says "I 
don't know the number that was delivered ; but 
Mr. Douglas told me." If it is suggested clearly 
on the cross-examination below that there was 
no other evidence on which the magistrate could 
come to a conclusion as to the amount of plain- 
tiff's claim, we should hold that the magistrate's 
attention had been called to the point in the 
Court below, but that defendant's solicitor had 
merely omitted to press the matter further, by 
way of note ; and we could then say there was no 
evidence to support the finding or judgment. 
But there was none of that here. Although 
there is evidence that there is want of knowledge 
as to the number of cattle, defendant is evidently 
satisfied to let it rest in this way. It is clear that 
here the defendant, so to speak, had raised the 
point when on cross-examination plaintiff said 
'*I don't know the number delivered to tha 
drover; but Mr. Douglas told me." It under- 
lies that tolerably clearly, that the question of 
the number was in some way before the Court ; 
and that the defendant did not press it any further 
by way of defence, because the real defence is 
clearly that Thon^pson, who was seeking commis- 
sion, had not introduced the buyer, but that the 
buyer was introduced by Macfarlane. That 
evidence as to number was waived in fact. I 
think it was in some way sufficiently* before the 
magistrate to justify him coming to the con- 
clusion that the number and amount in the plaint 
or plaints had been sufficiently pi-oved or tacitly 
admitted between the parties. Upon both 
grounds then we find that the rule must be dis- 
charged and with costs. 

Hardixg, J., said : If the argument had suc- 
ceeded that there was no evidence before the Court 
below, it would still have appeared that the magis- 
trate had before him evidence of a sale effected, 
evidence of the amount and of the rate of commis- 
sion, and that the summons showed the number 
of cattle and the amount of commission worked 
out. But by bringing to bear the wholesome rule 
which has been established by the Court that the 
Court will not interfere, when the point relied on 
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as iuTalidating the conviction was not taken 
before the justices, we should have to hold that at 
the hearing before the justices it was necessary 
for the appellant to have pointed out to them 
that plaintiff had not j^roved the number on which 
he claimed commission : consequently he could 
have commission on nothing. Had that been 
done, the obvious answer would necessarily have 
been — '*Here is the plaint which has already 
gone before you ; defendant has not in any way 
impugned that by the nature of his examination ; 
and by the manner of conducting his case he 
has not required of the plaintiff proof of it." If 
the conduct before the magistrate had amounted 
to the admission that that was the number sold, 
it would have been open to them to hold waiver 
of the necessit}' of evidence as to number, or 
to have put plaintiff upon proof of number. If 
he had been put upon proof of number, it appears 
from evidence that, although he did not know the 
number personally, he had been told it, and that 
it was possible for him to have proved it. Con- 
sequently I think that a miscarziage of justice 
would occur were we not in this case to allow the 
rule I have referred to to operate. I think then 
that there was evidence upon which the justices 
might have made this conviction. I concur in the 
order. 

Msnr, J. : I have arrived at the same con- 
clusion in this matter as the other members of the 
Court, that there was evidence of the number of 
cattle sold through the intervention of Douglas ; 
and following the case of Stevenson r. Connolly, 
I concur in discharging the rule. 

Solicitors for appellant : Daly and Helliear, 
Solicitor for respondent : Salmond, Boma. 



Leslie Montague Donald, of the one part, and the 
Australian and New Zealand Mortgage Company 
Limited, of the other part. 
Stamp Duties Act of 1866, {Xo. 30 Vict., No. li\ 

section 21. — Costa. 
Under the Stamp Duties Act of 1866, the Government 
cannot cliarge two saras on the same mortgage, 
unless there ha« been a substantial change of secaritv. 

This was an appeal under the 2l8t section of 
the Stamp Duties Act of 1866, 

Lilley appeared for the appellants. 

Bntledge {A.G.), ^- Beal, for the Stamp Com- 



missioners. 



SPECIAL CASE. 



KOVEMBER SITTING OF THE FULL COURT. 

In the matter of the Stamp Duties Act of 1866, and 
in the matter of an Indenture of Mortgage dated 
the 22nd day of May, 1885, and made between 
Alexander George Fraser, George Baillie, Robert 
AUxander^BailUe, William Sterling Donald, and 



1. On the 5th day of Febroary, 1883, Thomas Nicoll. 
I W. Webster, J, C. Anderson, and R. J. Jeffrav, then bcui^ 
I owners of a station known as " ^lanuka Station/* and the 
[ stock thereon in the District of Xorth Gregory, in the 
I Colony of Queensland, by an Indenture of Mortgage 
I assigned and transferred unto the Australian and Xev 

Zealand Mortgage Company, limited, the said station and 
stock thereon depasturing together with the increase of 
the said stock to secure the repayment on the 31st day of 
December, 1884, by the said Thomas Nicoll, W. Wehster, 
J. C. Anderson, and R. J. Jeffray, their executors, admin-, 
istrators, or assigns, of a sum of £20,000, together irith 
interest thereon. The said Indenture \ras duly stamped 
and registered as a mortgage in the proper register, at the 
Supreme Court Office at Brisbane. 

2. By an agreement of the 1st day of May, 1883, 
Thomas Nicoll, W. Webster, J. C. Anderson, and R. J. 
Jeffray, sold the equity of redemption in the said station 
and stock to A. 6. Eraser, R. Baillie, R. A. Baillie, W. 
Baillie, W. S. Donald, and L. M. Donald. 

3. On the 22nd day of May, 1883, the said A. O. Fraser. 
R. Baillie, R. A. Baillie, W. Baillie, W. S. Donald, and L 
M. Donald, by an Indenture of Mortgage assigned and 
transferred unto the said Australian and New Zealand 
Mortgage Company, Limited, the said station and all the 
stock then depasturing thereon, and all other stock which 
might during the continuance of the said security, be 
depasturing upon the said station, to secure the repayment 
on the 31st day of December, 1887, by the said A. 0. 
Fraser, R. Baillie, R. A. Baillie, W. Baillie, W. S. Donald, 
and L. M. Donald, of the before mentioned sum of 
£20,000, together with an additional sum of £10,000, then 
advanced by the said Australian and New Zealand Mort- 
gage Company, Limited, with interest on the whole sum 
of money thereby secured. 
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4. On or about the 18th dav of June, 1883, the said 
Indenture of Mortgage in the last preceding paragraph 
hereof mentioned, was in accordance with The Stamp 
DuticM Act 0/2866, submitted to the Stamp Commissioners 
under the said Act for their decision, as to whether the 
stamp daties to be charged on the said Indenture were to 
be on the whole sum of £30,000 secured by the said mort- 
gage, or whether the stamp daties were to be charged only 
in respect of the said farther advance of £10,000. 

5. On the 20th day of June, 1883, the said Stamp Com- 
missioners decided that the said Indentare of the 22nd of 
May, 1885, mast be regarded as a new mortgage, and they 
assessed the same for duty accordingly, viz. : on the sum 
of £30,000 progressive duty and further adrahces. 

6. The stamp duties were accordingly paid under pro- 
test on the whole of the said sum of £30,000. pending an 
appeal to this Honorable Coart. 

- The questions for the opinion of this Honorable Court, 
are :— 

Whether the said Indentare of Mortgage of the 
22nd day of May, 1885, is to be regarded as a 
new mortgage, and whether stamp daties arc to 



1. 



away with altogether. The Mortgage Company 
had the advantage of additional security; as if 
the new parties were the only ones. If produced 
in Court the instrument would not be receivable 
with insufficient duty upon it. He cited, Gatti/ 
F. Irt/j 2 Exch,D,, 265. On the face of it, this 
instrument was security for the repayment by the 
mortgagors to the mortgagees of £30,000. 

LilUyy C.J. : But the consideration is stated to 
be £10,000. Then there is the existence of the 
preceding mortgage; the Commissioners have 
submitted the whole facts to the Court. 

RutUdge {A.G.).: This instrument was for 
the mutual advantage of both parties. The 
original mortgagees' time expiring in 1884, and 
new security being taken, and the time extended 
to 1887, the mortgagee gets a decided advantage. 
The mortgagor gets the advantage of extension 



of time, 
be charged in respect of the whole of the said j XiVfe^, C.J. : The first mortgagors are liable 

sum of £30,000 secured by the said Indentuie of ; n ^v . / i.i i. «. 

' , , "^ , , I under their covenant ; the mortgagees are not 



Stamp 
. Cammiuioner$. 



Blortgage, or whether stamp daties are to be 
charged in respect only of the farther adrance of 
£10,000 secured by the said Indenture of Nort- 
gage? 
2. If the Coart should be of opinion that stamp 
daties should be charged in respect only of the 
said sum of £10,000, then that there shall be 
repaid by the Stamp Commissioners to the solici- 
tors for the parties herein, the sam of £100. 
Ikited this twenty-ninth day of October, 1885. 

£. B. CULLEX, 

WiLLM. Bell, 
William T. Blakenet, 

Lilley submitted that the second mortgage was 
for £10,000, and not liable to pay duty on more 
than the £10,000, which was the excess over the 
amount of the first mortgage. As for the original 
£20,000, the second mortgage was merely a 
covenant for the repayment of that £20,000 ; not 
a new mortgage. 

He was stopped by the Court. 

RutUdge^ {A.G.) contended that it was a 
re-mortgage. Although the duty was payable 
on the amount, it was not the amount, but the 
instrument which was taxed ; and it was as liable 
to duty as if the first iustrument had been done 



I parties to the sale in any way. 
< Rtitledge {A.O.) : They have extension of 
time to 1887. The policy of the statute is that 
when there is an instrument in the nature of a 
mortgage, which in any way provided for security, 
or is intended to be security, for the pa^-ment 
of an amount, it is on the instrument that the 
tax is payable, — on the existence of that instru- 
ment. The amount was the basis on which the 
tax was estimated. Whiting v. LoomeSy 17 Ch.D., 
10. 

Real followed. 

Lilley raised the point as to whether two 
counsel were to be heard in a special case. 

Harding, J. : The Court generally hears two 
on a question of law, and one on a question of 
fact. 

RmI : The real nature of this transaction is 
that of a new mortgage. They could not bring 
an action against the old mortgagor on the cove- 
nant. Here the mortgagee discharged the origi- 
nal mortgagor. The second transaction was 
equivalent to paying off the old transaction, and 
starting a new one. After December, 1884, the 
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date for repayment of the first mortgage there 
was a new mortgage. Ther^ was a taking of a 
debt. After December, 1884, the original mort- 
gagor would go ; and the mortgagee would have 
accepted a substitute. 

Hardingy J, : The second mortgagor bought 
a property minus a debt. 

Beal : And he afterwards became sole debtor. 

Lillet, 'C.J. : In all these cases the security 
for the advance is the property. Under the old 
forms of mortgage the property alone was 
included in the mortgage deed, and a collateral 
personal bond was taken to secure the amount of 
the mortgage money. That is now dispensed 
with, because in the mortgage deed a personal 
covenant to pay is included. In this case we 
must look at the substance of the matter. The 
original transaction was a mortgage to pay 
£20,000 with covenants to j^&J; equivalent to 
paying on the' old bond. They are desirous to 
sell the mortgaged property. The legal estate to 
that was in the mortgagee, and all the original 
mortgagors had to sell was their right to redeem 
the station ; the equity of redemption, in fact. 
The mortgagees having the legal estate in the 
station, and the original mortgagors having the 
right to redeem it, and being anxious to sell, they 
found buyers. These new purchasers would only 
take from the original mortgagors an equity of 
redemption. The charge upon the property 
remained the same. As to the business way in 
which they accomplished the sale, was this the 
property which was to be sold for £75,000? 
Part of that amount was the sum due on the 
mortgage which was payable in 1884 ; but it was 
by the subsequent deed, upon which this question 
now arises, that the extension of time, or pay- 
ment was given from 1884 to 1887. It was 
accomplished in this way: — £20,000 was to 
remain on mortgage, and the other part of the 
money was to be paid to the original mortgagors, 
the parties selling the station. There is no new 
mortgage. A deed is prepared passing the 
liability to the purchasers, who are the new 
mortgagors. They step into the shoes of the old 



mortgagors. The original mortgage of £20,000 
remained. There was no change of the estate 
by the last deed, wliich the Commissioners wish io 
call a new mortgage. AVhat was done was what 
used to be done both at home, and here, by 
mean§ of the conveyance of the equity of redemp- 
tion: new men were introduced into the shoes 
and liabilities of the old mortgagors. But there 
was no change of the security. Unless there 
is change of security there could be no new mort- 
gage. That is what is done here : a sale of the 
equity of redemption, and a further charge of 
£ 10,000 ; that is the new mortgage. The £20,000 
remained secured by the old mortgage. The 
mortgage of £10,000 was a real and substantial 
new mortgage; and on that the Comihissioners 
were entitled to charge stamp duty. The duty 
had been paid on the old mortgage, and, so to 
speak, •* Caesar has had his due." The Govern- 
ment cannot charge two sums on the same mort- 
gage ; there is only one, unless there was a sub- 
stantial change of secunty in respect of the 
£20,000. The Government has been paid. In 
my judgment therefore the £100 duty must be 
returned, and the deposit of £10, of course, must 
also be returned. 

Hardixg axd Meict, J. J., concurred. 

Lilley applied for costs against the Commis- 
sioners. 

Beat opposed the application under 21st Section 
of the Stamp Act, whi«h specially provided as to 
costs. 

Warding, J., referred to sect. 52, Supreme 
Court Act of 1867. 

Lilley, C.J. : The order is that the deed is 
improperl}* stamped by the Commissioners ; that 
the £100 excess, and the £10 deposit be returned, 
and the appellants' costs paid by the Crown. 

Solicitors for appellants : Mart j- Flower, 
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L\ CHAMLERJJ. 
LiLLEY, C. J. November 20th, 1885. 

BOtTEL V. THE COEPORATIOX OF TIIE ^ITJKICI- 
PALITY OF COOKTOWN. 

Beal Property Act of ISSt {25 Vict, No, 14), 
Sect 89. 

This was an application or notice of motion 
for a rule that plaintiff pay defendants' costs of an 
action between Chas. Bouel, as next friend of 
Charles Napoleon B. Bouel, an infant, and the 
defendants, and for leave to sell under a writ of 
fiera facta, an allotment at Cooktown, which Alex- 
ander Monteith and Charles Bouel, were the 
reg:istered pro^metors, as trustees for Bose Mary 
Lily Bouel, deceased daughter of Charles Bouel. 

Lillcif appeared for defendants. 

Fen for plaintiff opposed the application. 

Tlie facts are that Charles Bouel, plaintiff, was 
unable to pay the taxed costs in the action in 
which judgment had been given for defendants 
on the 2l6t of May, 1885. He had declared his 
inability to pay the costs; and had refused to 
sign a memorandum of transfer of the land from 
Monteith and himself as trustees to himself in fee 
simple. The trust was to the use of Eose Maiy 
Lily Boueli as she should by deed or will appoint, 
and in default of appointment, for her own right 
heirs. She died in July, 1881, an infant, and 
unmarried, leaving neither will nor deed, and her 
father surviving, who, previous to the Intetiacy 
Act of 1877, would have been her heir at law. 
The land was still registered in the name of the 
trustees. 

This application was made under section 89, of 
the Beal Property Act of 1861, for an order to 
the Begistrar-General to enter Charles Bouel as 
the proprietor of the land in question. 

LilUy, C.J. : After hearing, counsel ordered 
that Chas. Bouel pay the costs in the action, 
including costs of this application ; also that the 
Registrar-General should enter up in the Books 
of the Registry the transmission of the land to 
Charles Bouel as heir at law of Eose Mary Lily 
S 



Bouel. Leave was given also to defendants to 
issue execution against him; and to enter a 
caveat until registration. 

Solicitors for defendants: Chambers, Bruce jf 
McNab. agents for Barnett, Cooktown. 

Solicitor for plaintiff: Porter, 



DECEMBER SlTTnW OF THE FULL COURT. 

REGIKA 9. PIEBENONT. 

ImoUency Act of 187 i, {38 Vict. No. 5. see. 206).— 
JDiepoeal of goods other than in the orditiary way 
of trade. 

A person disposes of goods other than in the ordinary way 
of his trade within the meaning of sec. 206 of the 
Ineolvency Act, who pats them away under inch cir- 
cumstances that he exhibits an intent, and that the 
jury are satisfied that he puts them away beyond the 
reach of his creditors, under the statute. Held also, 
that it is not necessary that a man should absolutely 
part with the property, if he puts them beyond his 
power or control, or that of his trustee, assuming that 
the disposition was not in the ordinary way of his 
trade. 

This was a special case stated by Mr. Justice 
Mein. 

The piisoner was adjudged insolvent on the 1st of May, 
ISSo, on his own petition, which was presented at the 
District Registry in Insolvency at Townsville on the 17th 
April, 1S85, and was tried before me at the last Criminal 
Sittings of this Court held in Brisbane^ on a charge of 
Misdemeanour under subsection 15 of section 206 of Tlic 
Buplrency Act of 1874, for having at Townsville on the 
ICth March, 1SS5, within 4 months next before the presen- 
tation of his petition for adjudication, unlawfully disposed 
of, otherwise than in the ordinary way of his trade, certain 
property of his, consisting of 91 cases of tea and 25 boxes 
of tea, which he had obtained on credit and had not paid 
for. 

The prisoner started in business as a produce merchant 
at Townsville, in the month of August, 1884, with a capital, 
according to his own statement, of £125. 

On an examination before this Court in its Insolvency 
Jurisdiction which was put in evidence the prisoner ad- 
mitted that he did not pay this capital into any bank, and 
stated that he used it in purchasing goods for cash in Sydney. 
The prisoner continued to carry on the business of a pro- 
duce merchant at Townsville, selling wholesale and retail,, 
up to the time of the presentation of his petition. In the 
month of December, 1834, he received from the firm of 
Ponder, Evans and Co., of Sydney, tea merchants, £235 
12s. &d. worth of tea made up of 100 boxes, 8 quarter-chests, 
4 three-quarter chests and 79 half-chests, which he bad 
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purchased from them on credit, the purchase money being 
represented by a promissory note of the prisoner's in favor 
of that firm, which matured on the 17th of April, 1$$5, and 
has never been paid . The tea so received by the prisoner 
was bonded by him in his own name in Townsville, and 
the whole of it, with the exception of al^out ten half chests, 
still remained in bond in the prisoner's name, and unsold at 
the time of bis insolvency. 

Is the month of November, 1884, the prisoner was in- 
debted to the Queensland Mercantile and Agency Co., Ltd., 
of Brisbane, of which Mr. N. J. Howes is a Director, in the 
sum of £250, on an open account. He incurred a further 
liability to that Company in December, also on an open 
account, to the extent of about &S0. On the 21st January, 
1885, a promissory note of £2(>G Os. 4d. made by him in 
favor of that Company was dishonored : and at the begin- 
ning of March, 1S85, the total liability of the prisoner to the 
Q. M. and A. Co. Ltd., including his liability in respect of 
the dishonored promissory note amounted to about £680. 

On the 12th January, 1885, the prisoner wrote to Mr. 
Howes informing him that money was ''coming in very 
badly since the holidays,'' and requesting him to renew 
£150 of the amount of the promissory note which would 
fall due to his company on the 21st of that month. This 
request was not complied with, and on the 21st January, the 
day on which the promissory note became due, the prisoner 
sent an urgent telegram to Mr. Howes in these terms :— 
"Bill due to day short of £150 wire credit." This further 
request was also not complied with, and the promissory 
note, as already mentioned, was dishonored, and it has 
never since been paid. 

In the early part of February, 1885, the prisoner visited 
Sydney. Whilst ho was there he opened an account at a 
Bank in the fictitious name of Henry Harris, and deposited 
to the credit of the account £607 7s. 5d. Upon his examina- 
tion before this Court, he stated that he drew the whole of 
this money out of the Bank ; that he kept no books with 
reference to it, that it was a trust account, and that he 
gave the name of Harris because he "did not want it to 
appear that he bad an account at Sydney." He also ad- 
mitted that information with regard to this account had 
been obtained by his trustee through a bank slip which 
the trustee had found amongst his papers, and which he 
(the prisoner) did not know was in Townsville. 

During the same visit to Sydney the prisoner between 
the 7th and 12th of February, bought from the firm of 
Ponder, Evans and Co., tea to the value of £446 7s. Id. 
The tea so purchased was done up in packets of lib each, 
in tins of 51b each, and in boxes of 101b each. The lib 
packets amounted in value to £380 13s. 4d., and were 
marked by Ponder, Evans and Co. with a special brand, 
designed by the prisoner, which included the name of the 
prisoner and his address as a produce merchant at Towns- 
ville. The whole of this tea was purchased on credit, and 
the purchase money was represented by a promissory note 
of the prisoners in favor of Ponder, Evans and Co. for 
£446 7s. Id. dated 5th March, 1885, and payable four 
months after date. This promissory note has not, nor has 
any of the purchase money of the tea, ever been paid. 
The prisoner on his examination before the Court alleged 



that be was induced to purchase the second lot of tea upon 
the representations of a Mr. Howlett, who is at present the 
trustee of his estate, and was at that time acting as the 
agent in Queensland of Ponder, Evans and Co., that another 
firm in Townsville was then selling similar tea. Mr. How. 
lett, however, positively denied that he had ever made any 
such representations to the prisoner, and asserted that he 
neither induced the prisoner to purchase the tea nor 
brought it under his notice in any way ; that the prisoner 
had purchased the tea from Ponder, Evans and Co., on his 
own motion, and after a personal examination and ap- 
proval of the tea. 

The prisoner, before the end of Febniary, returned from 
Sydney to Townsville. Whilst he was passing through 
Brisbane, he waited upon and had a conversation with Mr. 
Howes. During this conversation, reference was made to 
the state of the prisoner's account with the Q. M. and A. 
Co., Ltd., and Mr. Howes told the prisoner that it was as 
large as his company would like it to be, and that they 
would like it to be reduced. No reference was made to 
tea or any other goods, nor was anything said about the 
prisoner sending to the Q. M. and A. Co., Ltd., any consign- 
ments* 

The tea purchased In February was shipped by Ponder, 
Evans and Co., to the prisoner in 91 cases containing the 
lib. packets and the olb. tins, and in 25 boxes containing 
lOlbs. each, on or about the 4th March, 1885, and was 
conveyed from Sydney to Brisbane by the S.S. ** Lenra,'* 
was transhipped from the " I^ura " to the S.S. ''Eeilawarra" 
in Brisbane, and was conveyed by the " Keil warra '' to 
Townsville. There was no direct evidence as to the date 
on which the ** Keilawarra " reached Townsville, but the 
insolvent stated in his examination before the Court that 
in the ordinary course, the "Keilawarra" would have 
reached Townsville about the 11th March. 

On or about the 13th March, 1885, the Q. M .and A. Co., 
Ltd., received from the prisoner a letter. This letter was 
not produced at the trial, and Mr. Howes stated that neither 
he nor the clerks in his company's employment could find 
it after a diligent search. Mr. Howes stated that the let- 
ter consisted of only a few lines, and that in it the prisoner 
asked his company if they would make him "advances 
over tea and other goods.*' In reply to this letter Mr. 
Howes, in the name of his comi^any, sent the following 
telegram, dated 13th March, 1885. 

" Ship tea on consignment will place five hundred your 
credit against overdraft account reply if sending." 

The prisoner replied by telegram, dated 14th March, 
1885, In the following terms :— 

" Goods will leave here Tuesday, sell to best advan- 
tage." 

On the 16th March, 18S5, the prisoner, without having 
examined or landed any of the tea that had arrived at 
Townsville in the "Keilawarra," consigned 66 cases and 25 
boxes of it to the Q. M. and A. Co., Ltd., and obtained from 
the agents of that steamer at Townsville a shipping receipt 
or bill of lading which acknowledged that the prisoner had 
shipped by the ''Keilawarra" to Brisbane, 66 cases tea and 25 
boxes tca,con6igned to the Q. M. and A. Co., Ltd., the freight 
thereof from Townsville to Brisbane, amounting to .£9 80. 
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lOd., being charged "on." On the same clay the prisoner 
sent the shipping receipt to Mr. Howes with a memorandum 
of which the following is a copy '■ — 

*• Enclosed please find S/B. for 91 packages tea which 
please sell on my accoant. The boxes are invoiced 
to me at 9d. per !b. and the pink jxickcts at Is. 4d., 
other packets at Is. 2d. in bond. More goods will 
follow next week." 

The tea so sent to the Q. M. and A. Co., Ltd., reached 
Brisbane in due course and wat placed by that com|>any in 
bond in their name. They subsequently sold a small parcel 
of it and the remainder continued in bond in their name, 
until the month of June, 1885, when it was transferred to 
the trustee of the prisoner's estate. The prisoner had not 
jireviously consigned any goods to the Q. M. and A. Co., Ltd. 

On the same 16th of March the prisoner caused the 
balance of the tea that reached Townsville in the "Keila- 
Trarra," consisting of 25 cases, to Ije taken from the " Kcila- 
warra" to the S.S. "Ocean," by a lighter, and the cases 
so placed on board of the *' Ocean " were conveyed by that 
steamer to Sydney, consigned to a firm there named 
Symonds, Howes and Co., of whom Mr. Symonds was the 
prisoner's brother-in-law. No bill of lading of the tea 
so con8igne<l to Symonds, Howes and Co., was produced at 
the trial. It was, howerer, proved that Symonds, Howes 
aud Co., had recciyed the tea ; but there was no evidence 
to show how that firm had disposed of it. 

The prisoner on his examination before the Court stated 
tUt the tea so sent by him to Symonds, Howes and Co., 
consisted of 15 cases, each containing 12 tins of 51b., and 
10 cases each containing 80 packets, and that he sent it 
" for fta\e by them and returns." The prisoner also admitted 
that, when he sent the tea to Symonds, Howes and Co., 
that firm held an unmatured P/N of his for £135, 10s. Gd. 
which was afterwards dishonored. Mr. Howlett deposed 
that he had made application to Symonds, Howes and Co., 
for the return of the tea but they had refused to gire it up 
and that he was suing them in Sydney for its value. On 
his examination l)efore the court, the prisoner stated that 
he took with him from Sydney in February samples of the 
tea that he had purchased from Ponder, Evans and Co., 
and that he tried from that time up to the time he sent 
the tea to Sydney to sell it, but that it was " rubbish badly 
packed and unsaleable,*' and that he '' thought it would 
lealize more in Sydney or Brisbane than in Townsville, and 
tbat was why he sent it to Sydney ."' He at the same time 
admitted that he had never sent any other consignment 
of goods to Sydney. 

Mr. Howlett deposed that the prisoner told him, about 
the time when he consigned the tea to the Q. M. and A. 
Co., Ltd., and to Symonds, Howes and Co., that "trade in 
Toflrnsville was never better than it was at that time." 

Mr. Hewlett also stated that, about a week or ten days 
before the 16th March, he had sold teas in Townsville, of 
the same description as those tliat the prisoner had pur- 
chased from Ponder, Evans and Co., and at the same prices 
as had been chargeil to the prisoner. 

The prisoner did not at any time inform Ponder, Evans 
and Co.. of either of the consignments by him to the Q. M. 
and A. Co., Ltd., and Symonds, Howes and Co. 



At the conclusion of the evidence for the Crown, Mr. 
Lilley, counsel for the prisoner, submitted that there was 
no case to go to the jury, and asked me to direct the dis- 
chaiige of the prisoner. I refused to comply #ith hiB request, 
and the piisoner was found " Guilty " by the jury. 

After the venlict of the jury had been returned and re- 
corded, Mr. Lilley requested me to reserve the following 
questions of law for the consideration of this Coait : — 

1. Was there any evidence as to disposal of the goods, 
or any of them, within the meaning of the section ? 

2. Was there any evidence that the defendant disposed 
of them otherwise than in the ordinary way of 
trade? 

The Attorney-General, who prosecuted on behalf of the 
Crown, thereupon submitted that Mr. Lilley was too late 
in preferring his request, as the statute requited that the 
application of prisoner's counsel should be made '* during 
the trial," and argued tliat the trial had been concluded by 
the return of the jury's verdict. I overruled the Attorncy- 
Geneml's objection and state this case in consequence of 
the application by the prisoner's counsel. If snch appli- 
cation had not been made, I should not, in the excercise of 
my own discretion, have reserved any question for the 
consideration of this Court, as I was, at the time, satisfied 
that there was sufficient evidence to support the conviction. 

I did not pass judgment on the conviction, but postponed 
such judgment until the questions reserved by me had 
been decided by this Court, and committed the prisoner to 
prison, and he now is in prison. 

The question for the opinion of the court substantially 
is : — 

Was there any evidence to support the conviction / 

Signed : — 

Charles Stuart Mein, .1. 
Supreme Court, Brisbane, 
?8th November, 1885. 

Real and Kinnaird Rose ap])eared for the Crown. 

Lilley opposed the conviction and opened his 
case. 

Lilley^ C.J.. referring to the Attorney-General's 
objection to Mr. Lilley's request at the trial to 
reserve a case, said : I am of ox)iniou that a 
motion in arrest of judgment may be moved even 
I after sentence, so long as the proceedings are still 
I going on, if the prisoner has not been removed. 
During the trial it certainly can be raised. The 
proper time is after the verdict is brought in. He 
referred to Reg, v, Martin^ 1 Den. C.C., 898, and 
18 L.J.y M.C., 187, In the English Act the word 
is "may;" here it is "shall.". A])art from this 
there is the common law right of the judge to 
reserve a i)oint for his brother judges. We hold 
that the Attorney- General* s objection was futile. 
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ZilUff submitted that under the subsection, 
** disposal " means that a man must divest him- 
self of some property in the goods ; must lose it 
to himself and his creditors. If he joins them in 
security to another, it is pawn ; if he consigns 
them the money is his or his creditors. Had 
prisoner's goods been sold by the Q. M. & A. 
Co. at good prices, and the mone}^ held for his 
trustee, what objection could there be to that? 
Then there was no evidence as to the ordinary 
way of trade by a commission agent and produce 
merchant at Townsville. There may be abundant 
cases of fraud, and abundant provisions against 
it, but if he does not come within the particular 
section under which he is indicted, there cannot 
be a conviction He did not dispose of the goods ; 
if the Q. M. & A. Co. might hold the goods 
consigned them by him, or the money proceeds 
from their sale, that was pawning. Disposing is 
selling. 

^Harding, J,: '** Dispose" is the highest word 
in the subsection ; big enough to include '' Y^fi^n " 
and "pledge." 

Lilley : On the cases decided, disx>ose does not 
include pawning and pledging. Reg. v. Bolus, 
11 Cox, aa, 610; 23 L.T., N.S., 339; Ex parte 
Brett; In re Sbdgson, 1 Ch.D., 151. l\eg. v. 
Thomas, 11 Cox, C.C., 535. 

Harding, J.: Could he have got his goods 
back again ? 

Lilley: Most decidedly; supx)osing Symonds, 
Howes & Co., had gone insolvent, he could have 
stopped them in transitu. 

LilUy, C.J. : But they were never taken on 
shore at Townsville. The}' were shipped from 
Sydney aud were then sent back to another 
merchant in the same street in Sydney. 

Lilley : He could have stopped them in tran- 
situ. Until they came into the hands of Symonds, 
Howes & Co., he had not disposed of them; and 
directly they fell into their hands in Sydney, the 
disposal if complete, was complete outside the 
jurisdiction of the Court. 

Lit ley, C.J. : I do not think it matters under 
this statute where the goods are that are disposed 



of ; if it was property he was trading with, or 
could trade with here. 

Lilley cited Beg. v. Randinty, 4 Fos. and Fin., 
165. 

Lilley, C.J. : That was a conspiracy in Paris ; 
here it is a case of bringing goods within the 
jurisdiction. 

Lilley: But he disposed of them in Sydney. 
He referred to 1st subsection of the section (206;. 

Lilley, C.J. : I think the word "dispose" is 
used here to avoid the technical consideration of 
pawn or pledge. 

Lilley cited Reg. v. Manser. Prisoner never dis- 
posed of the goods. He consigned to the Q. M. 
& A. Co., to sell at the best advantage, and to 
Symonds, Howes and Co., for sale and return. 
They could not hold as security against his 
account current with them. He cited Spalding v. 
Ruding, 6, Beac, 376. There must be some 
divesting of interest in the insolvent. He could 
at any time have brought action against Q. II. & 
A. Co. to recover the goods ; and he could have had 
them back at any time, upon ^paying charges, if 
any, upon them. They could not hold them to 
satisfy the general account. Vertue r. Jewell 4. 
Comp., 31 ; Saddler and Others v. Whitmore, 5 Jur., 
O.S, 315; Gibson v. Bray, 1 Mo., 519. Then, 
as to ** the ordinary way of trade," there is no 
evidence of what is the ordinaiy way of trade of 
a commission agent and produce merchant at 
Townsville. 

Mein, J. : There was some evidence. 

Lilley, CJ. : The Court will generally refuse 
to send back a case reseiTcd for amendment. 
Roscoe, p. 231, referred to. 

Lilley: There is no evidence on the point. 
Prisoner on the other hand would be doing 
probably the best thing in sending his goods 
from the smaller to the larger market. The ver- 
dict should be set aside. 

Real, in reply : The section applies to disposal 
of them in any possible way. Part of these goods 
was sold. If sending alone was not disposal, 
part were sent to auction and sold. In Ex parte 
Brett, they were consigning merchants, and the 
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question was whether they sent goods to Australia 
in the ordinary course of trade. In Beg, v 
Thomat, Lush, J., says, "You cannot say that 
disposing of stock in trade by a bill of sale, is 
disposing of it in the ordinary way of trade ; that 
must be by selling orer the counter/' p. 538. 
He sent the goods after he was specially told it 
would be placed against his overdraft with the 
Q. M. A A. Co. It cannot be the ordinary course 
of honest trade to ship goods to Brisbane from 
Sydney and then on further to Townsville, for the 
purpose of bringing them back again. It cannot 
be '* in the ordinary way of trade '' to dispose of 
goods by way of fraudulent preference. There is 
sufficient on the case to show that this could not 
be *' in the ordinary way of trade.*' He received 
the goods ; had not paid for them ; sent some to 
Sydney where he had purchased them, and not to 
the person from whom he had purchased them, 
for sale and return. 

Harding^ J. : You have enough to show what 
was done ; but not enough to show what should 
be done. 

Lilley^ O.J. : The beamed judge will amend 
the case. You, Mr. Beal, may refer to the 
evidence ; and the judge will check you and put 
what you refer to into the case. 

Meal did so. He contended : Prisoner had not 
paid for these goods or any of them, and he had 
disposed of them in a way which would amount 
to fraudulent preference ; that is, not the ordin- 
arj course of trade. 

Hearing adjourned ; the judge to amend case. 

The following amendment to the case was 
added : 

I Disnti to amend the case already Bubmitted by me 
and filed on the 28th Noyember last, by the addition of 
the following Statements :— 

At the trial of the prisoner, Mr. Howes gave the follow- 
ing, amongst other evidenoe that I do not think it neces- 
sary to specially refer to. 
On examination in chief by the Attorney General :~ 
'* When a person in business sends goods to another 
"for sale the seller places the proceeds, as a matter 
"of course, to the credit of the person who sent the 
"goods ; that is what is usually done in business 
"unless there is a special arrangement to the 
"eontrary." 
T 



On cross-examination by Mr. Lilley :— 
"I have had plenty other goods sent to me from the 
"North in this way. It is quite an ordinary thing 
"for a firm up North who have unsaleable goods to 
"send them down to Brisbane for sale on consign - 
"ment. We received the tea on consignment to sell 
"to the best advantage. The proceeds of the sale 
"were not sufficient to pay the charges, and we 
"handed over the tea unsold to the Trustee. We 
"offered the tea to travellers, and it was not a sale- 
"able line : most of it was packet teas." 
On re-examination by the Attorney General :— 

" I have not had plenty of goods sent to me by people 
"who have gone insolvent a month after they sent 
' 'them. It is quite the ordinary thing for persons to 
"send down goods to Brisbane for sale on consign- 
"ment within a month of becoming insolvent, if 
"they think in their judgment it is the best thing 
"that can be done with the goods. I don't say it is 
"quite the ordinary thing for persons to send a large 
"parcel of goods to one of their creditors, and go 
"insolvent a month afterwards." 
In my charge to the jury, I told them with respect to 
the teas consigned by the prisoner to Symunds, Howes 
& Co. , and to the Queensland Mercantile and Agency Co. 
Ltd., respectively that if they were satisfied that the teas 
so consigned were, in either case, sent to the consignees 
in order that they might appropriate the goods, or the 
proceeds of their sale in liquidation of any subsisting 
liability of the prisoner's to them, either with a view to 
give such consignees a preference over the other creditors 
of the prisoner, or so that the effect thereof would be to 
defeat or delay the creditors of the prisoner, or to diminish 
the property to be divided amongst his creditors, there 
would be a disposal by the prisoner of the goods otherwise 
than in the ordinary way of trade ; and that, as by the In- 
solvency law the transaction would be fraudulent, it would 
be held to have been primA facie tainted with fraud, and 
the onus would be thrown upon the prisoner of satisfying 
them that,in the particular transaction he had no intention 
to defraud. 

Chablss Stuart Mxin, J. 
Supreme Court, Brisbane, 
2nd December, 1885. 

On Thursday^ 3rcL December, Lilley submitted 
that from the cross-examination of Howes it might 
be in the ordinary course of trade. There is no 
evidence that prisoner's act was not in the 
ordinary course of trade ; that is his particular 
trade in Townsville. The Crown to prove it not 
so, should have put a witness in the box to ask 
him if he were acquainted with the business of a 
produce merchant and commission agent at 
Townsville, and so forth. It was never shown 
that Howes had any particular knowledge of 
business at all. The conyiction should be quashed. 
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Lillet, C. J. : This is a special case stated by 
the learned judge for the opinion of the Court, 
and the question " was there any evidence to sup- 
port the conviction." The prisoner was indicted 
under sub-section 15, of section 20G, of our IhmI- 
vency Aet^ for having within four months next 
before the presentation of his petition for adjudi- 
cation, unlawfully disposed of, otherwise than in 
the ordinary way of his trade, some portions of 
his property which he had obtained on credit, 
and not paid for. Upon that indictment of course 
the jury must be satisfied before they acquit, that 
he had no intention to defraud I have generally 
told a jury that they must be satisfied that there 
must be some prima facie case of fraud before 
they can deal with him safely under this particu- 
lar section ; the evidence must show some primd 
facie case of fraud against him. If a man makes 
a disposition of his goods in such a way as to be 
obviously out of the ordinary course of trade, the 
jury may infer from that that he had some 
intent to defraud. The question really in this 
case for our determination is, was there any 
evidence that he disposed of them in any way 
other than the ordinary way of trade. All other 
matters under the subsection are beyond dispute ; 
they were all proved. Now Mr. Lilley has 
argued that, before a man can be charged with 
disposing of goods, he must absolutely part with 
the property in them. I cannot read the section 
in that way. T think if he puts away the goods 
or part of them under such circumstances that he 
exhibits an intent, that the jury are satified that 
he puts them away beyond the reach of his credi- 
tors under the statute, he might be held guilty of 
a misdemeanor under the subsection. It is not 
necessary that a man should absolutely part with 
the property, if he puts them beyond his power 
or control, or that of his trustee for division of the 
proceeds amongst his creditors, assuming that the 
disposition was not in the ordinary way of trade. 
The most important cases that have been cited 
were Ex parte Brett, in re Hodgson^ and The 
Queen v. Thomas. In Ex parte Brett the judge 
made an observation to which I fully subscribe : 



You cannot convict a man of one particular charge 
by showing some fraud which establishes another 
charge. In other words, you must prove the 
offence which you charge against a man, but the 
same set of circumstances may point to two dis- 
tinct offences, and justify a conviction for one off- 
ence or the other. Take this statute for instance. 
Here is this subsection : it is an offence to dispose 
of goods otherwise than in the ordinary way of 
trade, with intent to defraud, of course. Under 
subsection 2 of another section, 208, if he has, in- 
tending to defraud his creditors, made any gift, 
delivery, transfer of, or charge on his property, 
he may be found guilty of a misdemeanor under 
the act. Well, a delivery is a disposal of goods ; 
so the same circumstances which point to an off- 
ence under the 15th subsection of section 206, 
may point to a conviction under subsection 2, of 
section 208. Or again, circumstances that justify 
a conviction under that subsection 15, may justify 
a conviction under subsection 14, of section 206, 
for carrying on business in property obtained on 
credit under false pretences, and not paying for 
the same. So if Ponder, Svans & Co., had prose- 
cuted him for that offence, he might on the same 
set of circumstances have been found guilty for 
that. Looking at the particular offence with 
which he is charged, is there any reasonable evid- 
ence on which the jury might hold him to be 
guilty ? The facts are in very narrow compass ; 
within the four months previous to presentation of 
his petition, he orders two large parcels of goods 
from Ponder, Evans & Co., amounting in the ag- 
gregate to about £600. A portion of them he 
sent to the Queensland Mercantile & Agency Co. 
for disposal ; they say on consignment for sale. 
Another large consignment he sent to his brother- 
in-law in Sydney, for disposal on consignment 
and return. Whether he intended that, or not, 
is a question for the jury. At the time he deliv- 
ered these goods to the firm of which his brother- 
in-law was a member, there was evidence that 
that firm were creditors of the insolvent. There 
was also clear evidence that the Queensland 
Mercantile & Agency Co. were creditors of the 
insolvent at the time they received the parcel of 
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goods he transmitted to them. The question for 
the jury really was, was that a fraudulent prefer- 
ence ? The judge rightly directed the jury that 
that was a fraudulent preference, if there was 
an intent to prefer. If he intended when giving 
them these goods to do so by way of preference, 
there was undoubtedly a fraudulent preference, 
because he was unable to meet his engagements 
at the time he dispatched these ^oods to the Q. 
M. & A. Co., and to the firm which included his 
brother-in-law. That was a fraudulent prefer- 
ence. Well, now, it seems to me, it may be a 
mere question of law under this subsection 15, 
whether a man may make such a disposition that 
the judge may be able to say that in law it was a 
fraudulent preference ; but generally speaking 
l^e cases that come under this subsection must be 
questions of fact for the determination of the jury 
To dispose of otherwise than in the ordinary 
course of trade involves a question of fraud; 
goods must be disposed of fraudulently, or the 
jury must fail to be satisfied that they were dis- 
posed of with intent to defraud. Praud is mani- 
fold and various, and it would be impossible to 
lay down any absolute rule of judgment for judge 
or court in respect of fraud, inasmuch as the 
rule for the construction of such conduct must be 
as varoius as fraud itself. It is the same in 
respect of trade. It would be impossible to say 
in each particular case, as a matter of fact, and 
especially in a new industry, what is the ordinary 
course of trade. There are cases in which no 
doubt it is obvious to ordinary common sense that 
the conduct of the insolvent was not in the 
ordinary course of trade. For instance in that 
case of JBcy. v. Thomas^ in which I was surprised 
to see, Mr. Justice Lush felt it necessary to con- 
sult his colleague on circuit, in which a grocer in 
the village of Cheadle executed in favour of his 
sister, to whom he was indebted, a bill of sale on 
the whole of his property, within four months of 
his insolvency, it seemed to me so obvious to 
ordinary sense that that could not be the ordin- 
ary course of trade of a grocer, that the consulta- 
tion between the two judges was unnecessary. 



It was a fraudulent preference, and he might 
have consulted his colleague as to whether it was 
a fraudulent preference at law, and his direction 
to the jury would be perfectly comprehensible 
under the circumstances, because he said '* upon 
the evidence already given you have no alterna- 
tive but to find the prisoner guilty," therefore he 
rightly assumed it to be a question of law. But 
as a general rule the question would resolve itself 
into a question of fact, and the jury will decide 
from their daily experience. I think His Honor's 
direction to the jury was perfectly clear; he 
regarded it as a fraudulent preference, and he 
might reasonably take that view ; and the jury 
might reasonably take that view. By delivering 
all these goods to his brother's firm, or to the 
Q. M. & A. Co , to one or other of them, he gave 
one creditor a fraudulent preference over his other 
creditors. If a fraudulent transaction, then it 
could not be in the ordinary way of trade We 
have not yet reached that stage of commercial 
morality in which fraud becomes part of the 
ordinary way of trade. We have no alternative 
but to declare that the conviction must be 
affirmed. The prisoner must be brought up 
before the judge in a Criminal Court to receive 
sentence at the usual hour to-morrow norning. 

Conviction affirmed. 

Solicitor for the prosecution : The Orown 
Solicitor. 

Solicitors for prisoner: Roberts Sf Roberts, 



ATKINSOJT V, LONG. 

Light — Air — Privacy — Acquiescence. 
This was an action, tried before Harding, J., 
and a jury of four, brought by John Atkinson, of 
Toowoomba, storekeeper, against John Long, of 
Toowoomba, publican, whereby the plaintiff 
claimed £100 for damage sustained by him 
through the erection of a balcony by the de- 
fendant on his premises, thereby dimishing the 
light and air which would otherwise come to his 
premises, and interfering with the privacy of his 
dwelling; and the plaintiff also claimed an 
injunction. 
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Griffith, Q. C, and Feez appeared for the plain- 
tiff ; Real and Byrne for the defendant 

The facts of the case were as follows: — 

The plaintiff was the proprietor of an allotment 
of land, and a two-storied house erected thereon » 
fronting Ruthven Street on one side, and on 
the other side a lane, 9^ feet wide, called Tattle 
Mood J Street, running at right angles to 
Buthven Street. The defendant was the pro- 
prietor of two allotments of land fronting 
Ruthven Street and the said lane, immediatelj 
on the opposite side of the said lane to the 
plaintiff's house, on which allotments there was 
in course of erection a two-storied building 
intended to be used as a hotel. The defendant 
had commenced and was continuing to erect a 
balcony 3 feet 2 inches wide along the side of his 
house fronting the lane, 13 feet from the ground* 
and immediately opposite and overlooking the 
first floor windows of the plaintiff^s house. The 
plaintiff alleged that the only access of light and 
air to his house was through the lane, and that 
the erection of the said balcony by the defendant 
had materially diminished the light and air 
which would otherwise come to the plaintiff's 
house, and would materially interfere with the 
privacy of the rooms on the first floor of his house, 
and would render them unfit for the purpose of 
bedrooms. 

The defendant, by his statement of defence, 
denied that the balcony was more than 2 feet 
9 inches wide, and among other things pleaded 
that before the commencement of the action the 
balcony was in great part erected, and the 
erection thereof had been commenced and carried 
on under the express leave and sanction of the 
Council of the Municipality of Toowpomba, the 
said leave having been previously applied for 
under the provisions of the bye-laws of the said 
Municipal Council and granted without any 
objection thereto by the plaintiff who was aware 
of defendant's said application and of his intention 
to erect the balcony, and the plaintiff by his act 
and conduct lead the defendant to believe and to 
proceed with the erection of the balcony under 



the honajide belief that he did not object thereto. 
The defendant also denied that the erection of 
the said balcony did or would diminish the light 
or air which the plaintiff used to have and enjoy, 
or that it would interfere with the privacy of the 
rooms. 

The plaintiff, at the trial, called witnesses to 
prove the facts and the speicial damage suffered 
by the plaintiff. And the defendant brought 
evidence to show that the light and air which 
came to the plaintiff's house could not be 
diminished by the erection of the balcony, and 
also to prove the leave of the Council and 
acquiescence by the plaintiff in the erection of 
the balcony. 

HARDnro, J., submitted the following questions 
to the jury, and the answers were as follows : — 

1. Are the eight windows fronting the lane the 
only means of access of light and air to that side 
of plaintiff *s house P— Yes. 

2* Is the onjy means of access of light and air 
to the said windows through the said lane? — Yes. 

3. What is the width of the defendant's bal- 
cony ? — 2 feet 8 inches. 

4 Has the balcony greatly interfered with and 
materially diminished the light and air which 
plaintiff had by means of the said windows?— No. 

4a. Has the balcony at all interfered with the 
light and air received by plaintiff's windows 
through the lane? — No. 

5 Has the lane been darkened and rendered 
of less use to the plaintiff by the balcony ? — No. 

6 Have the rooms on the ground floor of the 
plaintiff's house been darkened and rendered of 
less use to the plaintiff by the balcony ? — No. 

7 Will the completion of the balcony further 
diminish the light and air received through the 
lane by the plaintiff's windows ? — No. 

8. Will such completion render the rooms on 
the plaintiff's ground floor useless for any purpose 
requiring the free access of light and air? — No. 

9. Will it greatly interfere with the privacy of 
the rooms on the first floor of the plaintiff's 
house ? — ^Yes. 



10 Will it render them unfit for the purpose 
of bedrooms ? — No 

11. Would they otherwise be applied to that 
.purpose ?— Yes. 

12. Are the premises (».«., plaintiff^s house, 
defendant's house^ and the lane) within the muni- 
cipal district of Toowoomba ? — Yes. 

13. Has the defendant since 11th September, 
1885, continued to erect the balcony ? — No. 

14. At the commencement of this action (24th 
August, 1885, was the balcony in great part 
erected ? — ^Yes. 

15. Was the commencement through and its 
carrying on under the express leave and sanction 
of the council ? — ^Yes. 

16. Had the leaye been preriously applied for 
by the defendant under the bye-laws ? — Yes. 

17. Was it granted without objection by the 
plaintiff ?— Yes. 

18. Was the plaintiff aware of the application 
and of the defendant's intention to erect the 
balcony ? — No. 

19. Did the plaintiff by his act uid conduct, 
lead the defendant to beliere and to proceed with 
the erection of the balcony in the manner he did, 
under the belief that he (plaintiff) did not object? 
—Yes. 

20. What damages had the plaintiff sustained 
through the partial erection of the balcony ? — 
None. 

Beal mored for judgment for the defendant on 
the findings of the jury. 

Feez asked for judgment for the plaintiff on 
the answer to the ninth question that the balcony 
interfered with the privacy of his dwelling. 

HABDiifO, J., said he would enter judgment for 
the defendant, but the plaintiff would have leave 
to move the Full Court. 



On the 1st day of December, 1885, the plaintiff 
obtained a rule ni$i calling upon the defendant to 
show cause why the verdict and judgment ob- 
tained in the action should not be set aside, and 
why judgment should not be entered for the 
plaintiff upon the grounds : — 



(1.) That upon the findings of the jury the 

plaintiff ^as entitled to judgment. 
(2.) That upon the findings of the jury, with 
the exception of the answer to question 
19, the plaintiff was entitled to judgment, 
and there was no evidence to support that 
answer. 
Or why a new trial should not be had upon the 
grounds : — 

(1.) That the evidence as to the leave of the 

Municipal Council of Toowoomba having 

been granted to the defendant was 

erroneously admitted. 

(2.) Of misdirection of Harding, J., on the 

question of acquiescence. 
(8.) That the verdict was against the weight 
of evidence. 
GMffithy Q. G,f and Feez now appeared to move 
the rule absolute ; Beal and Byrne to show cause. 
The arguments suflBciently appear from the 
judgment. 

The following cases were cited : — Fay p, 
Frentiee, U, L.J., (7.P., 298; Fritz v. ffobeon, 
14 Oh,D., 542] Brown p, Gregory, 2 Moore'e 
P.C, N.8 , 841, 361 ; City of London Brewery 
Co, V, Tenant, L.B , 9 Oh., 212; Benjamin p. 
Storr, L.B., 9 (7.P., 400; Lyone p. Fiehmongere 
Company, LB, 1 App, Oa., 662; Crump p. 
Lamberts 3 L.B., Fq. 409 ; Bell p. Corporation 
of Quebec, 6 App. Ca., 84 ; Bowen p. Hall, 6 
Q,BD.. 333 

On the question of acquiescence : — Fiekard p. 
Sears, 6 A, 4r F , 469. 

LiLLVT. C. J. : In this case a rule was obtained 
by plaintiffs on Tuesday, calling upon the defend- 
ant to show cause why judgment for him should 
not be set aside, and judgment entered for 
plaintiffs on the grounds : Ist, that on the findings 
plaintiffs are entitled to judgment ; 2nd; on the 
findings, except the finding in answer to Question 
10, plaintiffs are entitled to judgment, and that 
there was no evidence to support the answer to 
Question 10 ; or in the alternative, for a new trial, 
on the grounds : 1st, of erroneous admission of 
evidence; 2nd, non-direction on the equitable 
doctrine of acquiescence ; and third, that the 
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verdict was against evidence. Upon all the grounds, 
except as to the answer to Question 19, to 
which I shall more particularly direct attention, I 
think I might say at once that, in my opinion, the 
rule ought not to be made absolute. Also with 
regard to the answer to Question 19, I am of 
opinion that the rule should not be made abso- 
lute ; but I should like to say why I am of that 
opinion. I do not think it necessary myself to 
enter into the question which was so elaborately 
argued at the Bar as to the plaintiff's right to an 
injunction, in respect of the alleged invasion of 
his privacy, or the presumed, or supposed, or 
perhaps real, interce])tion of the rays of the sun 
from falling upon his house. I do not give a 
positive opinion either way, either as to the 
probable or possible existence of a cause of action 
as to the invasion of privacy where a man has 
built his house right up to a public highway, or 
as to the possible right to maintain an action if 
by the interception of the sun's rays the health 
of the inhabitants of such house should be 
affected. By this, I mean the illegal intrusion 
on his privacy, or the interception of the sun's 
rays by an illegal erection, — by a person who has 
no legal right to put it up. I may say, however, 
that before we either create a new cause of action, 
or extend the principle of an old one, we must be 
somewhat cautious. The verandah and the bal- 
cony enter so largely into the comfort of human 
life in a climate like this, that there must be a 
very substantial invasion of the privacy of another 
individual by it, before we can hold it a justifi- 
able cause of action, especially where the public 
authorities do not complain; and in a country 
where we have rather to complain of a super- 
abundance of light than of its deprivation, we 
must be slow to create a cause of action called 
interception of the sun's rays. Now, with regard 
to the answer to Question 19, — His Honor put to 
the jury this question: 

Did the plaintiffs by their act and conduct lead 
the defendant to believe and to proceed with the 
erection of the said balcony in the manner he did, 
under the belief that plaintiffs did not object ? 



Answer : Yes. 

Now, I am slow, very slow, always greatly 
reluctant, to interfere with the verdict of a jury, if 
there is any evidence upon which reasonable meD, 
bringing their knowledge of the world and experi- 
ence to bear, can give, or feel upon their oath 
they can give, an affirmation or any answer. In 
dealing with mattt^rs of fact I am very slow to 
reverse the verdict of a jury, unless the matter 
submitted to them leaves no reasonable ground 
upon which they oouid come to the conclusion 
that they say they have reached. I have myself 
great confidence in the sense and honesty of juries, 
but we cannot place juries beyond appeal. I 
hope the day has not yet arrived when they will 
be placed beyond appeal. The inferior magis- 
trates, the single judges of the District Courte, 
the judges of this Court sitting alone, are subject 
to the appeal to this tribunal — the Full Court of 
the Colony, — and juries have no exemption from 
that right of appeal, and I think it would be 
greatly undesirable to establish any precedent to 
remove their decision from the appeal to this 
Court ; but where a set of facts on one side, met 
even by strongly conflicting facts on the other, 
are submitted to the jury, I think we must respect 
their decision to this extent, that if the facts upon 
which they must be supposed to have acted in 
giving their judgment would justify reasonable 
men in coming to that conclusion, the decision 
they give ought to be upheld. Now with respect 
to this Question 19, there can be no doubt that 
jury included a case which would be a case of 
the question submitted by His Honour to the 
acquiescence or of equitable estoppel, both at law 
and equity. If the plaintiffs by their acts and 
conduct led the defendant to proceed with the 
erection of the balcony in the manner he did, 
under the belief that the plaintiffs did not object, 
that would be a case of acquiescence or estoppel, 
that is, it would be unjust and fraudulent to 
permit the plaintiffs to complain after inducing 
defendant to go to considerable expenditure in 
the erection of this structure. It would be unjust 
and fraudulent to allow them to bring an action 
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against him, either for an injunction to remove 
it, or to mulct him in damages for what they 
had assented to I think — it is unnecesary to 
go over the evidence as it was frequently repeated 
here in argument, and elaborately commented 
upon — that there was evidence upon which the 
jury might reasonably come to the conclusion that 
plaintiffs had assented to, or had failed to dissent 
from, the erection of this balcony. At all events 
I think this is clear ;— that up to the extent of 
three feet they had led the defendant to believe 
they could have no cause of complaint, and would 
not complain. That being so, in my opinion this 
rule ought to be discharged with costs. 

. HA^RDiira, J. : The first ground for setting 
aside this judgment was that on the findings of 
the jury, except as to the finding on Question 19, 
plaintiffs were entitled to judgment, and that 
there was no evidence to support the answer to 
Question 19. If the answer to Question 19 is an 
answer to plaintiffs* case, the rule must fail on 
the first ground. Secondly, so far as it depends 
upon the answer to Question 19, it depends upon 
the second ground, that there was no evidence to 
support the answer. If there was evidence to 
support the answer to Question 19, I am of 
opinion that the affirmative answer to that ques- 
tion is a bar to the plaintiffs receiving relief in 
this Court, because the affirmative answer to that 
question amounts to the finding that there existed 
in the defendant's behalf, a defence known in 
equity as the defence of acquiescence, at law as 
that of estoppel, so that on that it is only left to 
consider whether there was evidence to support the 
finding of the jury . I have carefully gone through 
my notes of the trial and the evidence taken at it, 
and the more I study it, the more I see that there 
existed for the consideration of the jury conflict- 
ing evidence on thnt.l9th question. There was 

absolutely contradictory evidence on some points ; 
consequently the evidence going both to support 
the affirmative and the negative answer, . and 
being sufficient to support the affirmative if 

b-lieved in the one case, and insufficient if 

believed in the other, it was evidently a question 



for the jury, for in my opinion — as has always 
been a maxim of law — to questions of fact the 
jury responds, to questions of law, the judge. So 
that as soon as it became a clear question of fact, 
and affirmative and negative evidence was given 
upon it, sufficient if believed, to justify a finding 
either way, it becomes, in my mind, a question 
sole cognizable by the jury, with which we have 
no power to interfere. If there is no evidence, it 
is the judge's duty as a question of law, to lay it 
down that there is no evidence, and the function 
of the jury never accrues. It was said here that 
there was no evidence in support of the answer 
to Question 19. That objection was taken at the 
trial ; but following what now has become the 
accepted course of the Court, I, as the presiding 
judge, left it to the jury to come to the decision 
on what there was before them, because the 
question whether there was any evidence or not 
was a question of law. Consequently no injury 
could be done to the parties by allowing that 
question to go to the jury, as afterwards it could 
be decided as a question of law ; and that is how 
I understand this Court acts as a Court of Appeal 
from juries, or a corrector of verdicts against law ; 
that is to say : there was no evidence, conse- 
quently that point should never have gone to you, 
and we take it away. I think there was evidence 
to support, and that the answer to Question 19, to 
the effect that the plaintiff's "had by their act and 
conduct led the defendant to believe, and to pro- 
ceed with the erection of the said balcony in the 
manner he did, under the belief that the plaintiffs 
did not object," was sufficient to bar the action. 
Consequently I think that the rule must be 
refused. There was a further matter. The rule 
was granted for a new trial upon the erroneous 
admission of evidence. That would be sufficient 
to upset the judgment, notwithstanding that this 
answer to the 19th question is in the affirmative, 
if there was erroneous admission of evidence. 
Now the evidence that was pointed at by Mr. 
Griffith, on behalf of the defendant, as having 
being erroneously admitted, was the bye-laws of 
the Corporation of Toowoomba. That evidence 
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so far as it was receiTed was directly in question 
under the 16th question : — 
Was the commencement thereof and its carrying 
on under the express leave and sanction of 
the said Council ? Yes. 
And under that bye-law a question of law on 
the construction would arise whether or no the 
Council had power to give leare and sanction for 
the erection of the balcony. Qud that question 
the admission of this piece of evidence could not 
affect the case, because although they had the 
leave, yet if the bye-law did not authorise the 
leave, the 15th question and answer would be 
done away with by this Court. So, so far as 
Question 15 goes, it was not erroneously admitted. 
But then it is said as to this Question 19, that it 
was an erroneous piece of evidence, and it was 
the judge's duty to caution the. jury not to use it 
in respect of Question 19 Now I consider that 
that was not so. I consider that these bye-laws 
of the Corporation were rightly admitted, in so 
much as the correspondence between the plaintiffs 
and the Corporation was carried on with the 
knowledge of the existence of these bye-laws, and 
it accounted for the application to the Corporation, 
— whether that application was rightly or wrongly 
made, — and it was part of the rei ge$tcB of the 
transaction. So that I think the admission of 
evidence was not erroneous, and I think that no 
special direction was necessary. Then the third 
ground that the verdict was against evidence, has 
already been disposed of in the observations I 
have made on the first and second grounds. On 
the whole, I think the rule should be discharged 
with the usual fate of unsuccessful suitors. 

Meik, J. : I have arrived at the same conclu- 
sion as the other members of the Court, that this 
rule should be discharged with costs. I concur in 
thinking that the answer to Question 19 was 
material, and that the rule on the first ground 
must necessarily go, for assuming, for the pur- 
poses of argument, that there was a wrong for 
which an injunction could be properly procured, 
that injunction would not be granted if it could be 
shown that the plaintiffs had acquiesced in the 



permission of the wrong. The first ground being 
disposed of, there remains the question, was there 
any evidence to justify the answer of the jury to 
Question L9? I think there was. At an early 
part of the case I had some doubts as to the 
sufficiency of the evidence on that point, but 
during the argument these doubts have been 
removed ; and I now think there was evidence for 
the jury to justify them in coming to the conclu- 
sion they came to. Looking at the evidence in 
the judge's notes, I myself, probably should be 
inclined to come to a conclusion the other way ; 
but it is for the jury to balance the weight of 
testimony, and in discharging the duty imposed 
upon them, it has seemed to them proper to 
disbelieve the testimony of plaintiffs, and to rely 
on the testimony of the defendant. Then, was 
the evidence sufficient for them to come to this 
conclusion ? It was in evidence that plaiutiffs 
knew what their rights were on the 26tb June, 
and they then intimated to defendant the coarse 
they intended to pursue to have those rights 
enforced, namely, to refer the matter to the 
municipal authorities. Shortly afterwards they 
intimated to the defendant that if an alteration 
in his balcony was carried out so as to reduce 
its width to three feet, in all probability they 
would not object to it, and if objection was 
to be made, that it would be given in a cer- 
tain way. No such objection was subsequently 
made ; and the defendant after the appeal by the 
plaintiffs to the Municipal Council had failed was 
allowed to proceed with the balcony, and no action 
was taken until seven weeks afterwards, when the 
erection was practically completed. As it was for 
the jury to weigh the evidence given, and, as was 
contended rightly, I think, at the Bar, that the 
answer to Question 19 amounted to a finding that 
the plaintiffs had acquiesced in the creation of the 
balcony the plaintiffs must fail on the second 
ground. As to the application for a new trial, I 
think that the admission of the bye-laws did not 
affect this question in the slightest degree. I do 
not think the bye-laws touch the question at all, 
and though, it is possible, the admission of them in 
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evidence might not have been strictly accurate, 
still as they do not affect any material point of the 
case that is no ground for a new trial. Then as to 
the equitable doctrine of acquiescence no objection 
seems to hare been taken at the trial, as to any 
mis-direction nor was ihe. judge asked to direct the 
jury on the point. It must therefore be taken that 
the ju dg^e properly directed the jury how to come to 
a conclusion on this question. On the third ground 
that the verdict was against evidence, there 
seemed to bo abundant evidence for the jury. 
On the whole grounds, I think plaintiff must fail, 
and the rule be discharged with costs. 

LiLLEY, C. J. : I will just add as to this doc- 
trine of acquiescence, I think Question 19 con- 
veyed suiRcient direction to the jury upon it. 

Rule discharged with costs. 

Solicitors for plaintiffs: Macpherson ^ Miskin, 

Solicitors for defendant : TTamilton 5' Hamilton, 



ATKINSON V. LONG. 



Coumel — JRight of Senior to he heard after Junior, 

Griffith, Q.C,, asked leave of the Court to be 
hoard after his junior, Mr. Feez ; he had had to 
bo unavoidably absent during part of the morning. 

LiLLEY, C.J. : I think this is very singular ; 
I do not think it can bo allowed. 

Griffith, Q. C. : I am quite sure tha^;. in the 
English Courts there are plenty of instances of it. 

LiLLEY, C.J. : I should like to see a case — a 
procodont.* T do not think there is one. This 
does not seem to nie to bo consistent. I should 
be very sorry to treat it as a precedent, Mr. 
Griffith; the Bench may by indulgence allow it. 
It might lead to many inconveniences which I do 
not like to hint at. I leave it to the other judges ; 
my own opinion is against it. 

Griffith^ Q. C. : I am quite sure I am following 
tlio home practice ; and that I have seen cases of 
it reported. 

LiLLEY, C.J. : I do not think eo. I have seen 

a junior counsel mentioned, and a senior counsel 

with him. The note would bo here — Mr. Feez 

(Mr. Griffith, Q.C., with him), — where the junior 

V 



only had spoken. I do not know of any case of 
such practice, and I think it would be gravely 
inconvenient. 

Qriffithj Q,C,: Yes, I dare say there are 
cases where it would be inconvenient. 

Habdiko, J. : A senior can come in at any 
moment and take a case out of the junior^s hands, 
but after the case is closed, he cannot come in 
and start it again. You have let the case run 
out. 

Griffith, Q, C. : That was inadvertence on my 
part, to avoid the discourtesy of taking the case 
out of my friend's hands. I certainly thought I 
had an absolute right to follow, or I should have 
adopted the course of taking the case from my 
friend. He did not argue at the length he would 
otherwise have done if he had thought I might 
not follow. 

LiLLBY, C.J. : We will not make this a pre- 
cedent, and therefore you must take notice of it 
this time, and that if you are away you deliberately 
waive your client's rights. We will hear you as 
a matter of courtesy ; seeing that possibly there 
may have been some misunderstanding. 



MICHEL V. COLONIAL INSXTBANCB COMPANY OF 
NEW ZEALAND. 

Insurance {Fire) — Particulars of Loss, 

When .1 condition is endorsed on n policy of insurance 
requiring particulars of loss to be delivered within a 
certain date after a tire has occurred, the particulars 
required by the Company must be reasonable under 
the circumstances of the case. 

This action was heard at the Brisbane Civil 
Sittings, in November, 1885, before Mr. Justice 
Harding and a jury of four. It was brought by 
Louis Michel, a boot and shoe maker, against 
the defendant company for £800, with interest, 
for loss under a fire insurance policy effected by 
plaintiff with defendants on his property, which 
had been destroyed by fire. 

The material facts of the case appear in the 
judgment below. 

At the trial tlie jury foimd for the plaintiff. 

Lillrj/ moved for judgment accordingly. 
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Griffith QC, (iVf'or with him), for defendants, , 
asked for a nonsuit. 

JSardhiff, J., gave judgment for £554 10s., 
irith interest ; leave reserved to move to set aside 
judgment. 

Griffith f Q.C., {Feez with him) now mo7ed the 
Full Court, on 1st December, for a rule mfn setting 
aside the judgment for plaintiff, and entering 
judgment for defendants on the ground that there 
was no evidence to support the findings of the 
jury in favour of the plaintiff. 

The rule was granted by the Court, and made 
returnable on the 3rd December. 

On the 3rd December, LilUy appeared to oppose 
the role ; Griffith, Q.C., {Feez with him) in sup- 
port of the rule. 

Lilley : There was sufficient evidence for the 
jury. Plaintiff and his son had sworn that the 
defendants' inspector had been shown by plaintiff, 
when proposing to insure, all his books, invoices, 
&c., for the value of the m^hinery and stock-in- 
trade ; also leather, and other material in stock. 
The values of these articles were taken from the 
invoices, and were inserted in the policy, which 
plaintiff never received. Everything was 
destroyed in the fire. Afterwards plaintiff, in 
order to get particulars, went to tradesmen from 
whom he had bought, but, as he had been a cash 
purchaser, they had not entries of his purchases, 
and could not give him particul ars. 

Griffith, Q,C,: The conditions would become 
practically futile unless he must give some in- 
formation. 

Fitch V. London and Liverpool Agiuranee Company, 
1 N.8, W., Supr. Ct. Bep., pp, 89 and 269 referred to. 

Lilley : The articles here were all enumerated 
in the policy. 

Griffith, Q.C, : That makes it worse, because 
he insured them separately. He gave the par- 
ticulars of the machines in the witness-box ; he 
should have given them before to defendants. 

Mein, J. : Did he not practically tell you in his 
proof that he had insured certain articles in his 
policy, and had lost them all, and claimed the 
insurance on them. 



Lilley, C.J. : Is a policy to be held valueless if 
he lose all means of information ? 

MsiN, J., delivered the judgment of the Court : 
The plaintiff was canying on the business of 
a shoemaker, and for the purposes of the 
business had a quantity of machinery, and 
certain goods forming his stock-in-trade. In 
June, 1884, he proposed to insure his machinery 
and goods with the defendant company. An 
agent of the company visited the plaintiff's 
premises, and, alter such agent had mado an 
examination of the machinery and goods proposed 
to be insured, and had obtained from the plaintiff 
full x)articulars as to their value and the price 
paid for them by the plaintiff, the insurance was 
effected.. Subsequently the defendants issued a 
policy, but it was not delivered to the plaintiff. 
In the September following the insured property 
was destroyed by fire. The policy of insurance 
was issued subject to the condition that should 
the assured sustain any loss or damage by firo ho 
should forthwith give notice in writing to the 
directors, manager, or nearest agent of the 
company, and should also, within fifteen days 
after the fire, deliver as accurate and pai-ticular 
an account of the loss and damage as the nature 
and circumstances of the case would admit, and 
verify the same by solemn declaration or affirma- 
tion, and produce his books, accounts, and 
vouchers, and such other evidence of the loss as 
the directors might reasonably require. . That 
condition was threefold in its character. It was 
necessary first that the plaintiff should give 
immediate notice in writing of the fire ; second, 
that within the limited period of fifteen days he 
should deliver as accurate and x^^^^^ic^^^r an 
account, properly verified, of the details of his 
loss as the nature and circumstances of the caso 
would admit ; and, third, that he should produce 
his books, accounts, vouchers, and such other 
evidence of loss as might reasonably be required. 
There appears to have been no dispute here as to 
his having given notice of his loss. The question, 
therefore, resolves itself into whether the plaintiff 
complied with tlie other portions of the condition. 
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This condition of the policy is such that com- 
pliance with its requirements must precede any 
action that may be brought, and is a necessary 
step to his succeeding as a matter of law. The 
question is — Has this condition been complied 
with ? What would be reasonable must neces- 
sarily vary with each particular case, and the 
question would be entirely one of fact. The facts 
show that the whole of the material from which 
the plaintiff could derive specific information as 
to details of his loss was destroyed by the fire. 
On the day after the fire, with a view to comply- 
ing with this portion of this condition, he sent in 
a proof of his claim. In that claim he classified 
his loss under machinery and stock-in-trade. In 
my opinion that written claim admitted of this 
interpretation: ''I have been insured with you. 
I have lost the whole of the machineiy and stock- 
in-trade that has been insured." There was 
evidence to go to the jury that at the time this 
claim was sent in the defendants had in their 
possession a detailed list of the whole of the 
insured machinery. There was evidence also that 
the values of the various machines and stock-in- 
trade had been practically checked and approved 
by the agent of the defendants. I think therefore 
that the jury could come to some conclusion as to 
the reasonableness of the information conveyed 
by the plaintiff to the defendant ; and that, in the 
absence of any specific complaint of insufficiency, 
it would be only fair to assimie that reasonable 
particulars of the machinery and stock-in-trade 
had been given. Shortly after the proof had 
been sent in, the defendants made a requisition, 
which presumably they thought within their 
power. They asked the plaintiff to give them ''a 
detailed list of the machinery, showing values 
and amount claimed ; and also full particulars of 
the stock, together with copies of all invoices for 
purchases made by him since he commenced 
business." It was, in my opinion, a proper 
question of fact for the jury to determine whether, 
or not, this requisition was reasonable. There 
was evidence to show that the defendants knew 
when they made the requisition that the invoices { 



referred to by them had been absolutely 
destroyed, and that the de^sndants themselves 
had in their possession a list of the machinery 
with their value with respect to which the 
plaintiff made his claim; and the jury came to 
the conclusion upon this evidence that this requi- 
sition was not one that could be reasonably 
required by the defendants under the particular 
circumstances of the case. There being evidence 
before the jury from irhich they drew this con- 
clusion, I think we cannot go in face of the jury's 
conclusion and say there was no evidence to 
justify the verdict. At the same time I would 
point out that these conditions exist, not for the 
purpose of enabling insurance companies to avoid 
just claims, but for enabling them to ascertain 
the actual loss sustained by people who made a 
claim. The jury say in this case that in view of 
all the surroundings the plaintiff gave all the 
information that could be required by reasonable 
men ; and there was evidence, I think, to justify 
them concluding that the requisition of the 
defendants was unreasonable. Under the cir- 
cumstances the verdict must standi and the rule 
will be discharged with costs. 

The Chief Justice and Mr. Justice Harding 
concurred. 

Solicitor for plaintiff : Appel. 

Solicitors for defendants: MaepherBon afid 
Miikin. 



MABCH SITTING OF THE FULL COURT. 
In B$ H. L. WILXIKSON. 

Praetiee, R. 15^ R$g. Gen., 12th December ^ 1879 
— AdmtBeion of a Solieitor — ITiree Months* 
residence tn Cohny a condition precedent to 
application for admission of a New South Wales 
Solieitor. 

Fen moved the admission of Henry Lane Wil- 
kinson, as a solicitor of this Court. 

Mr. Wilkinson was a solicitor of New South 
Wales, but the Board of Examiners for 
Solicitors of this Colony had refused to 
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give liim their certificate, on account of their 
reading of B'lle 15 of He^. Gen.y as of 
12th December, 1879, which requires the like 



conditions to be fulfilled before admission as this Court has jurisdiction over the wholo Colon j, 



Harding, J, : This Court is of appeal from the 
Northern Supreme Court Judge. 

^eal: Notwithstanding the Northern Court, 



are required by the rules of the Court 
of which the applicant is a solicitor 
for the admission of solicitors of this 
Court. He had not resided for three months in 
the colony since his arrival from New South 
Wales. The New South Wales rules require that 
condition before admitting Queensland solicitors. 
LiLLEY, C.J. : This is a condition precedent 
upon any solicitor of this Court who offers himself 
in New South Wales for admission ; we admit 
their solicitors on a like condition — namely, that 
they reside here for three months before applying 
for admission. He must get the certificate of the 
Board. There will be no order ; leave to apply 
later on. 



BODDA V, ALLSX. 

Praetiee.'-DiBtriet Courts Act of 1867 y Motion 109. 

Appeal from Northern District Court lies to Northern 
Supreme Court, and parties must exhaust their means 
of appeal )x!forc coming from the Northern Supreme 
Court to the Full Court. 

This was a special case stated by the Judge of 
the Northern District Court under 31 Vict., No. 
30, sec. 109. 

Bealf Lilley with him, appeared on behalf of 
the appellant. 

Griffith, Q,C,i Feez with him, for respondent. 

Griffith, Q.C., took the preliminary objection 
thai as the action had been before the Northern 
District Court, it should have gone on appeal to 
the Northern Supreme Court. Ii: cited Sievers 
V. McAuUy and another {Brisbane Courier, 3rd 
December, 1879), and Byers and others v. Rolls, 
{Brisbane Courier, 6th and 7th September, 1877 ; 
see also Q.L,R., Vol 1, Part 2, p. 36.) 

JReal submitted that it was simply a question 



of construction on section 109 of the District 

Courts Act, and that the passing of the Supreme i that the Northern Supreme Court Judge should 



although the Northern Judge has limited juris- 
diction within a prescribed district. 

Harding, J. : But the office of Northern Judge 
may become a sinecure. Ever3'thing may come 
past him; and his may become a place for a 
sort of retired judge. 

Real: The Legislature has left it a matter of 
discretion with parties whether they shall go to 
the Northern Supreme Court Judge or to this 
Court. It is a matter of convenience whether 
they go there or not; seeing that there will be 
an appeal from him to this Court, it is a waste 
of power. 

Harding, J., referred to sect. 16 of Supreme 
Court Act of 1S74. 

Real: I do not question that he has the power ; 
but submit that it is a question whether we 
should go to him. It has been the practice in 
this Court to issue a writ in Brisbane, and lay 
the venue at Charters Towers or elsewhere. 

Lilley, C.J.: But when an action has been 
commenced before Uie Northern Judge, whether 
of the District Court, or of the Supreme Court, 
you must go before the Northern Supreme Court 
Judge for new trial, or on appeal. It would be 
a highly inconvenient course of proceeding 
otherwise. 

Real asked that the case bo remitted to the 
Northern Supreme Court Judge. 

Lilley, C.J. : This Court has jurisdiction over 
the whole Colony by the original Supreme Court 
Act, and the Suprone Court Act of 1874 makes 
no alteration, but j Ives the Grovernor power to 
appoint a Northern Supreme Court Judge. Con- 
venience alone would lead to the interpretation 
that matters should first go before him. Our 
object has been as far as possible in cases like 
Byers v. Rolls, to keep the jurisdictions distinct, — 



Court Act of 1874 has not limited the jurisdic- 
tion of this Court. 



do his own work in fact. Now as to costs. 
Real submitted that the Court had decided both 
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ways. There had been no practice to guide 
parties. 

LilUy, C,J. : Because we decided at the con- 
sent of parties in one case ( Sievers v. McAuUy and 
another t) to exorcise our jurisdiction. 

Harding^ J, : Parties waived the intermediate 
step. 

Real submitted that it was in the discretion of 
the Court. 

LiLLEY, C.J. : We adhere to the previous decis- 
ion of the Court, that parties must exhaust their 
means of- appeal before coming from the North- 
ern Supreme Court to this Court. By bringing 
his case here in this way the appellant has 
wasted so much of his opponent's money and 
tiiuo. Wo think the costs of to-day must be paid 
by the appellant. 

ILvRDiiYO, J., and Mein, J., concurred. 

Solicitors for appellant: Roberts and Roberts^ 
agents for Roberts and Leu^ Townsviile. 

Solicitors for respondent: Bermujs, agent for 
E. A. Milfordf Cuims. 



THE QUEEN V, BEATTIE. 

raetice — Qw Warranto — DivisiotuU Boards Act of 
1879 {43 Vict,, No. 17), Section 29-- Signature. 

Uodcr Section 2U of the DivitUmal BoartU Act of 1S79 the 
mark of a ratepayer having. been duly attested by 
witnesses is the sigoatarc of the voter. 

Jlc'iil aUo, that in a case of this kind the Court has power 
to call the rcturning-officer, and i^>quire him to produce 
the alleged votiDg-pa|)cr for the purpose of the 
inquiry. 

A iiVLE AMI was granted by The Chief Justice in 
Oliambors on tho 10th February, 188C, returnable 
before the Full Court at its March Sitting, calling 
on respondent to show cause why an information 
in the nature of a quo warranto should not be 
exliibited against him to show by what authority 
he claimed to be a member for No. 3 subdivision 
of the Booroodabin Divisional Board; on the 
grounds, (1), that at the election for the said 
division held in February, 1886, a majority of 
votes was polled in favor of the relator, Wm. 



McNaughton Gallowa}', and not in favor of 
respondent, Francis Beattie ; and (2), that three 
votes lawfully recorded in favor of the relator at 
that election were wrongfully rejected by the 
returning officer ; and whyrespondent should not 
pay costs of the rule. Leave w^as granted to 
file further affidavits. 

From the affidavit of the relator upon which 
the rule nisi was granted it appeared that five 
ballot-papers had been rejected by the returning 
officer on the ground of their being signed by 
illiterate persons with a mark only, and that three 
of these votes had been recorded in his favor, 
and two in favor of the resx^ondent. The return- 
ing officer, having rejected these ballot-papers, 
declared the votes in favor of each candidate to 
be equal, and gave his casting vote in favor of 
the respondent. 

Real, with him Byrnes, moved the rule absolute 
for tho Crown. 

Griffith, Q.C, with him Lillef/, opposed the 
rule on behalf of the respondent. 

Real : The grounds on which I move the rule 
absolute are contained in the rule nisi. The 
question is, whether a mark is a signature suffi- 
cient under the DivisiofuU Boards Act, sect. 29 ? 
In the goods of Blewitt, 49, L.J., P.D. & A., 31 
and 5, P.D., 116. 

Harding, J. : We do not wish to hear you 
farther now; you will have an opportunity to 
reply. 

Griffith, Q.C., said there were two answers to 
tho case; first, on the facts as stated by the 
relator, tliat the votes were properly rejected; 
and second, on affidavits filed in answer to those 
in support of tlio rule, which showed that the 
relator did not have the majority of votes. It was 
impossible to make the case complete at X)resent, 
as sect. 39 of tho Divisional Boards Act forbids 
disclosure by officer of how votes have been 
recorded, except on being legally examined. lie 
read two affidavits, of Samuel Green, and Kobcrt 
H. Taylor, stating that Green had signed a ballot- 
pax)er, and had it witnessed without striking out 
the name of either candidate, and that that paper 
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had been recorded with one of the names struck 
out by some person not named. He now applied 
under sect. 38, Supreme Court {Common Law 
Practice) Act, for the examination of the return- 
ing officer vivd voce, as to Green's ballot-paper. 

Harding, J. : There is a recent decision in 
England that the Court will not examine votes, 
as every one would then have the right to make 
the Ck)urt returning officer for the whole country. 

Oriffithy Q,C : There is nothing here behind 
the returning officer but the truly cumbersome 
method of quo warranto, 

Lilley, CJ. : If we refuse this, returning 
officers might reject fifty or sixty votes without 
possibility of appeal. Witnout the aid of the 
Supreme Court Act however, will not the Divis- 
ional Boarde Act itself allow questions to be asked 
in any judicial proceeding ? The practice on quo 
warranto -has undoubtedly been to try a case on 
the preliminary affidavits recorded. 

Griffith^ Q*C: I ask that the returning 
officer be allowed to be examined as to that one 
affidavit. Reg. 9. Holier, 1, Q.L.J., 132. 

Redly opposed the application. There might 
be other papers that should be scrutinised, if 
claimed by respondent. He says that if that one 
paper is examined, it may put him right. We 
say there are some facts admitted ; and on them 
he has no title to the office; if we show that 
prima facte on quo tcarranto, it is for him to prove 
his title. The Queen 9. Blagden, 12 Mod. H., 
225 ; High, Legal Remedies, p. 539. 

LiUey, C,J, : Mr. Griffith indeed asks us to 
exercise an extraordinary power here, to make a 
scrutiny, so to speak, although he limits it to one 
vote. 

Real : It is a scrutin}', and there is a charge 
of forgery against some person which should be 
enquired into. 

Lilleg, CJ* : We might cause a question to be 
put to the returning officer no doubt, but respon- 
dent must show that we can do it on this rule. 

Griffith, Q.C. : I do not know any modem 
case. ArchhoWs Practice of the Crown Office says 
that affidavits may show a variety of things. I 



ask for oral examination to be taken to supply a 
defect. A rule of positive law forbids that 
information to be given except by affidavit ; the 
returning officer is forbidden to answer the 
question put to him by respondent's solicitors, 
but he is bound to answer it in Court. The 
evidence is relevant. 

Harding, J. : It is not the course of the Court 
to have vivd voce evidence on applications of 
this kind — only evidence by affidavit. 

Griffith, Q,C : It is not usually done. 0. 
LIX, Rules 1 and 6, Judicature Act, and sect. 61, 
Interdict Act, referred to. I only ask the Court 
to exercise the power it has to get over a flaw 
in the rule, so that a complete answer may be 
made ; nothing inconsistent with justice, only to 
remove a technical defect. 

Lilley, CJ. : It is competent for the Crown to 
go to trial notwithstanding any decision of ours, 
unless we could say he did not make a primd 
fhcie case. 

* Harding, J, : Tou want us to usurp the func- 
tions of a jury. 

Griffith, Q.C : 1 only ask the Court to enable 
me to make my answer complete; it is clearly 
within the province of respondent to show he was 
duly elected. The King v. Mein, 3, T.B., 574. 

LiUeg, C.J.^ refers to 7, Comyn^s Digest, p. 194. 
Griffith, Q.C: The ballot-paper is that 
of a man who swears he never voted; if 
that is recorded for the relator, it must 
be taken off his total, and with the five in ques- 
tion, the votes will be a tie. Why should the 
Court compel parties to go to the enormous 
expense of trial which may be made unnecessary 
by this? 

Lilley, CJ. : That being done, the other side 
may still say, I am not satisfied; and still 
go to trial. But I am myself inclined to think 
that wherever we may satisfy ourselves of a fact 
we may do so by examination vied voce of wit- 
nesses, independent of an express statute at 
common law. 

Griffith, Q.C. : The balance of convenience is 
greatly in favor of my application. If not done> 
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parties must go to trial with loss of time and 
great expense, and then all the papers must be 
produced. 

Seal: This evidence is not relevant to the 
case ; it is not a matter which would affect the 
issue of the quo warranto. If this forged vote should 
be for Beattie, there would be an end of it ; but he 
could make fresh enquiries about another invalid 
vote, and so on. 

Griffith, Q,C. : The course adopted is to make 
respondent a defendant in a trial. I ask to be 
put in the same position as if that section of 
the DivUional Boards Act were not there; it is 
there as a safeguard, that the o£Bcer shall divulge 
his knowledge only before a proper tribunal, 
where that tribunal says his evidence is relevant, 
and removes the impediment. 

LiLLEY, O.J.: I think we are clear on the 
point that we have power to call the returning 
officer, and require him to produce the alleged 
vccing-paper for the purx>ose of this enquiry. 
We have hesitated very greatly whether we 
ought to allow anjrthing like a scrutiny of ballot- 
papers. However, after full consideration, I am 
myself of opinion that it would be well — probably 
the balance of convenience is in favor of it — to 
permit the returning officer to produce the paper 
before the Registrar, as examiner upon interroga- 
tory. A copy only of that paper to be annexed 
to the interrogatory and answer ; leave to file a 
further affidavit in answer ; let the papers be 
sealed by the Registrar, and kept in Court until 
further order. 

Later in the day the Registrar read the inter- 
rogatory, and answer of George Down, the return- 
ing officer, to the effect that Green's vote was in 
favor of respondent 

Griffith, Q.C., as to signature, referred to the 
Divisional Boards Act sections 31, 35, and 36. In 
the 36th section the words arc ** Who shall falsely 
sign his name." A mark is not a signature 
under the statute. The analogy of Statute of 
Frauds and Statute of Wills, does not apply 
here ; this is an act of personal choice, and the 
paper has to go through post ; and the Legisla- 



ture reqtiires the signature both of the voter and 
of a witness. If marks are sufficient signature, 
no distinction can bo drawn between those of 
witness and voter ; the witness might just as well 
be a marksman. Cites 2%^ Queen v. Tart, 28 L. 
J., Q.B. 173 ; analogy of Statute of Frauds does 
not apply. There would be no security here with 
marksmen ; the Legislature knowing the danger 
in voting by post, require both signatures to be 
easily identifiable. 

Lilley, C.J. : The question is, does the Ijegis- 
lature by implication intend to shut out marks- 
men ? Is there anything known to English law 
which a man cannot sign by mark f There must 
be an express prohibition by statute. 

Griffith, Q, 0. : There must be some guarantee, 
and the Legislature has provided for such ; other- 
wise the vote would be the witness's and not the 
voter's. 

Lillet, C.J., said: Upon the first point, 
whether the mark of a ratepayer having been 
duly attested by witnesses is a signature, we are 
agreed that it is the signature of the voter. 
There is nothing in the »Statute that by necessary 
implication would justify us in disfranchising 
persons who are unable to write their names. 
The statute must receive the ordinary construc- 
tion, and there is no doubt that in the usual 
language of business and oven of the law, a mark 
to any instrument is a sufficient signature, unless 
there is some statutory provision expressly declar- 
ing that it shall not be Uio signature of the 
person making the mark. There is nothing in 
the statute, that I can see, which in any way 
takes the case of an illiterate voter out of tlie 
ordinary rule, so that he may hot sign by making 
his mark. Section 29 is the first section dealing 
with the retuhi of ballot papers — "The voter 
shall strike out from the ballot-paper the name 
of every candidate for whom he does not wish to 
vote, and shall then sign such paper in the 
presence of some other voter of the same division 
not being a candidate, or of a Justice of the 
Fcace, as prescribed in the second schedule." 
Then section 31 declares that "The returning 
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officer may, at the request of any ratepayer, 
strike out from the ballot-paper the names of! 
any candidates for whom the ratepayer does not I 
wish to vote, and may witness the signature of 
any votes." Then schedule 36 declares that 
" Every person who shall vote more than once at 
the same election, or who shall falsely sign his 
name as a ratepayer to any ballot-paper, or who 
shall knowingly attest the signature to a ballot- 
paper of any person not entitled to vote * * * 
sliall be guilty of a misdemeanor." The only 
words there that would at all seem to justify Mr. 
Griffith's contention are "sign his name ; " but 
if a man makes his mark as his signature 
over his name, in ordinary parlance that 
is really signing his name. AVo all know 
that the usual mode of making the 
signature of a marksman is to write " Jolm Smith, 
his mark," and he puts his mark, and that is 
plainly signing his name. If the statute had 
been intended to disfranchise illiterate persons, I 
think it would liavo appeared in the 11th section, 
where the qualification of voters is set out. 
There is no disqualifying section, and therefore 
I think the enabling section 11 includes all 
persons wlio are ratepayers, whether they are 
sufficiently learned to write their names, or 
illiterate, and unable to do so. The guarantee, 
as Mr. Griffith called it, of the genuineness of 
such a signature is the signature of the witness. 
Mr. Griffith .says, he might be a marksman. I 
do not SCO anything in the statute saying he may 
not be ; but it is highly improbable looking at 
the form of the ballot-paper, and at the necessary' 
form of the signature of a marksman that it could 
be so. It would be *'John Smith, his mark: 
ratepayer," and the witness's, if a marksman 
also, would be **John Jones, his mark: rate- 
payer," or J.P., or whatever it was. It is highly 
improbable that he would be able to write ** John 
Smith, his mark," for the voter. It is more 
probable that he could write it, as well as his 
own. I think we should be doing violence to the 
intention of the Legislature, if we said this was 
not a sufficient signature, and that a ratepayer, if 



a marksman, should not sign with his mark to 
the ballot-paper. That point being clear, the 
rule must go upon that x>oint. The remaining 
point is one that of course the jur}' must deter- 
mine — the question of tlie genuineness of that 
ballot-paper, — and it is not necessary for us to 
express an opinion. As our opinion is against 
Mr. Beattie on the question of signature, of 
course the rule must go. The nde must be 
made absolute. There will be no order as to 
costs ; they will abide the event. 

IIarding, J., and Meix, J., concurred. 

Solicitor for relator: A. J. Tftymie. 

Solicitors for respondent: Chambers, Bruce ami 
McNah. 
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OSBOBNE AND OTHERS V, MOBGAN AND TWO OTHERS. 

Demurrers to statement of claim of plaintiffs 
in each action, by Frederick Morgan and 
Thomas Skarratt Hall together, and by William 
Knox D'Arcy, who were the three defendants. 

The facts of the case are fully stated in the 
pleadings, and are briefly as follows : — 
Plaintiffs allege that defendants Morgan and 
Hall were in occupation and possession of 
certain Crown Lands, generally known as the 
Mount Morgan Mine, within the boundaries of 
the Crocodile Creek Goldfield, Port Curtis 
District, and were thereon carrying on large 
gold mining operations, and claimed to be 
entitled to the occupation, and to carry on 
those mining operations by virtue of two gold- 
mining leases, granted by the Governor to de- 
fendants under the seal of the colony of 
Queensland under the provisions of the 
Gddfidd^ Act of 1874, dated 21st February, 
1884, and numbered 72 and 73. They allege 
that the Crocodile Creek Goldfield was pro- 
claimed a goldfield within the meaning of the 
Act on 20th September, 1883 ; and that the 
said leases were granted upon the said goldfield 
within two years from the date of the pro- 
clamation of such goldfield. It is also alleged 
that the said two defendants, in applying for 
the said leases, did not comply with the 
regulations under the Act in force on the 
said goldfield and applicable to the said leases, 
as follows : — They did not apply in the 
form of schedule 1 annexed to the regulations ; 
they did not, thirty days prior to their applica- 
tion being heard by the Warden, post a notice 
m the form of schedule 2 annexed in a con- 
spicuous part of the ground applied for, and 
advertise it in a local newspaper ; they did 
not sign the application for the said leases 
themselves, nor by their accredited agents, 
and the applications were not accompanied by 
a sketch plan of the land applied for ; and 
the lc?ases demise different land from that 
apphed for. Plaintiffs then allege that 
the defendant D'Arcy, in collusion with 
the other defendants, had pretended, prior 
to the issue of the yrrit, to apply for and 
take up the lands comprised in the said leases, 

W 



as claimed under the act, and to be entitled to 
the possession of portions of the said lands ; 
that when he so pretended to apply for the said 
lands they were de facto in the occupation of the 
other defendants ; that D'Arcy was not then 
the holder of a miner's right entitling him to 
take up the said lands ; and that, in pretending 
so to take them up, he did not comply with 
the regulations requiring the fixing of comer 
posts along the boundary lines of the said 
claims, or by marking off their width at right 
angles from the base lines. Plaintiffs say 
they were " holders of miners' rights sufficient 
to entitle them to take possession of, mine, 
and occupy for mining purposes the portions 
of the said Crown lands ; " and finally that 
there was no Warden's Court established on 
the said goldfield. Plaintiffs claim, '' (I), A 
" declaration that the said two pretended 
" leases are invalid and void ; (2), A declara- 
" tion that the said William Knox D'Arcy has 
" no right or title to occupy or possess the said 
" portion of Crown lands hereinbefore de- 
" scribed ; (3), A declaration that the plaintiffs 
'* are, as against the defendants, entitled under 
" and by virtue of their miners' rights to take 
" possession of, mine, and occupy for mining 
" purposes that portion of the said Crown 
" lands hereinbefore described ; (4), An order 
" directing defendants to deliver up to the 
" plaintiffs possession of the said Crown 
" lands ; and, (6), An injunction restraining 
" defendants from carrying on any mining 
" operations, or from hindering or obstructing 
" plaintiffs entering upon the said portion of 
" Crown lands." The statement of defence 
of the defendants Morgan and Hall says that 
they were severally holders of miners' rights ; 
that they, on several dates particularised, took 
up the said lands in the first instance as claims, 
and then as leases, and in so doing and after- 
wards in carrying on mining operations thereon, 
had complied with and performed aU necessary 
conditions and regulations ; and that the 
lands claimed by plaintiffs were comprised 
within such claims and leases. They say 
that the Crocodile Goldfield was first pro- 
claimed a goldfield^ by that name on the 
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8th of September, 1866. They deny non- 
compliance with the regulations, as alleged 
by plaintiffs ; and that D'Arcy had acted in 
collusion with them. They say they had been 
in continuous occupation and possession of the 
said portion of Crown lands ; and they do not 
admit that plaintiffs were holders of sufficient 
miners' rights to entitle them to take possession 
of, mine, and occupy the said portion of Crown 
lands. They say both the said leases were still 
valid and subsisting ; and in the alternative 
that, if the leases are invalid or void, they are 
entitled to mine and occupy the said portion 
of Crown lands as being comprised in their 
registered claims. They deny the allegation 
that there was no Warden's Court for the 
Crocodile Creek Goldfield. And the defend- 
ants demur to plaintiffs' statement of claim, 
as follows — " (1), That it does not appear 
** therein that the plaintiffs or any of them 
** ever were or are in possession and occupation 
*' of the said portion of the said Crown lands 
** or any part thereof ; (2), That it does not 
** appear therein that the said portion of the 
** said Crown lands or any part thereof ever 
" was at the times therein mentioned in the 
** possession or occupation of any person 
" other than these defendants ; (3), That it 
" does no appear therein that the plaintiffs 
" or any of them ever fulfilled the conditions 
" of the said Goldfields Act of 1874 and the 
" regulations thereunder necessary to entitle 
** them or any of them to take possession 
" of, mine, and occupy for mining purposes the 
" said portion of Crown lands or any part 
** thereof ; (4), That it does not appear the/rein 
** that these defendants or either of them ever 
** hindered or prevented the plaintiffs or any 
" of them from complying with or performing 
** or refused to allow the plaintiffs or any of 
" them to comply with or perform the con- 
** ditions of the said Act, and the regulations 
** thereunder necessary to entitle them or 
'* any of them to take possession of, mine, or 
*' occupy for mining purposes the said portion 
" of Crown lands, or any part thereof ; and, 
** (5), That it does not appear therein that the 
** said leaseholds have ever been forfeited ; " 



and they further demur '* that any irregularity 
'' in the preliminary proceedings before the 
'* issue of the leases in question does not 
''invalidate them as against the defendants, 
'' and on other grounds sufficient in law to 
'' sustain this demurrer." The defendant 
D'Arcy, in his statement of defence, says that 
he was the holder of a miner's right ; that 
there was a Warden duly appointed by the 
Governor in Council for the Crocodile Goldfield ; 
that he applied for a portion of the land com- 
prised in the aforesaid leases, and his applica- 
tion was refused by the Warden, and that he 
had appealed to the District Court from the 
Warden's decision ; he denies that he did this 
in collusion with the other defendants, but 
for his own benefit ; he admits that the said 
land was in the occupation of the other 
defendants, but denies the other allegations 
of their statement of claim. He demurs on 
the same grounds as the 1st, 3rd, and 4th 
grounds of the other defendants' demurrer. 

On the cause being called on Tuesday, 2nd 
March, 

LiLLBY, C.J., said that if they related to the 
Mount Morgan mine, he was incapacitated from 
sitting and hearing argument, as he believed he 
had an interest which went to the title in both 
cases. His brother Harding would therefore 
take charge of the matter. 

It was then arranged that Thursday should 
be specially fixed as the day for hearing 
argument in the two actions. 

On Thursday, 4th March, the hearing was 
had accordingly before their Honours Mr. 
Justice Harding and Mr. Justice Mein. 

Firdayaon and LiUey, appeared for plaintiffs ; 
Griffith, Q.C., and BecU, with them, Power and 
Murray-Prior, for all the three defendants. 

Griffith, Q.C., in support of the demurrer. 
This is an action brought by twenty persons 
who say they are holders of miners' rights, 
against these defendants, Morgan and Hall, 
who are said to be in occupation of 
a piece of Crown land on a bad title. That 
is practically the whole case. Plaintiffs do 
not allege that they live in Queensland, or 
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have seen the property, or know anything 
about it ; simply that defendants have no 
title. They do not set up any themselves ; 
except that they are holders of miners' rights. 
Their claim sets out that the Crocodile Goldfield 
was proclaimed 20th September, 1883, and that 
defendants were in occupation of two leases on 
the said goldfield, issued and granted under the 
Gold Fields Act of 1874, within two years from 
said proclamation ; and that there were further 
irregularities in the application for the lease. 
W e find annals of proceedings in this Court in 
connection with the Crocodile Creek Goldfield 
ten years back. Plaintiffs are mere strangers, 
and they claim a declaration that the leases 
are bad, and that they are entitled to take 
possession of this particular piece of land ; 
an order that defendants deliver up possession 
to plaintiffs ; and an injunction restraining 
defendants from working the mine. The 
rights of holders of miners' rights are as 
extensive as those of any person could be. 
Under section 9 of the Oold Fields Act, they 
are entitled " to take possession of, mine, and 
occupy for mining purposes," any Crown lands 
off a goldfield. The question is, has the ownei' 
of a miner's right any right more than any 
other person to bring an action here, to have 
a Crown grant in fee or lease declared void ? 
If these twenty holders of miners' rights, 
without residence or other qualification, have a 
right to bring this action, on this ground, so can 
any other pei-son. Plaintiffs assume a right 
to set cside a lease on the ground, not that 
they have a title, but that defendants have 
none ; but they must obtain on the strength 
of their own, not on the weakness of defend- 
ants' title. They have no locus standi. 
Plaintiffs allege that the leases are bad, being in 
contravention of section 11 of the Oold Fields 
Act. Then these leases are either void 
or voidable. Being voidable, defendants 
are in occupation, which is a sufficient 
title as against plaintiffs ; being void, 
then they are so much waste paper. 
Plaintiffs have no right to interfere. If this 
action will lie, any one who has a flaw in his 



title is liable to an action by any holder of a 
miner's right. Plaintiffs do not allege that 
they have done anything beyond buying 
miners' rights. Their asking for delivery of 
possession is absurd. Then their asking for a 
declaration that the leases are void is in the 
nature of a suit to repeal the grant, or an 
action of scire facias. There is no instance 
of such an action being brought by a private 
person ; all analogous principles of law are 
opposed to it. Scire facias was brought by the 
person aggrieved on the fiat of the Attomey- 
Greneral. All the authorities are collected in 
Smith V. Upton, 6 M. & G., 251. In the South 
Australian case, The Queen v. Hughes, L.B., 1 
P.C, 61, it was held by the Supreme Court of 
South Australia, that scire fa^icts would not lie, 
as there was no record. That opinion wad 
upheld by the Privy Council, but they pointed 
out that the remedy for unauthorised occupa- 
tion of Crown lands was by writ of intrusion 
or information in Chancery (at p. 91). This is 
an action with no title, against occupants under 
a bad title. If this action will lie, every 
pastoral lease, if erroneously granted, is Crown 
land, and anyone is entitled to take it up under 
a miner's right. The only effect of land 
being on a goldfield is that certain provisions 
of the statute apply. Cases of nuisance ar«) 
analogous to this case ; and there scire 
facias was allowed to be brought by the 
subject for the Crown only where he had 
suffered some special damage, as distiuct from 
the rest of Her Majesty's subjects. That does 
not apply here. [Cites Winterbottom y. Lord 
Derby, L.R., 2 Exch., 316 (Kelly, C.B., at p. 
320) ; and Iveson v. Moore, 1 Lord Raym., 
486.] Otherwise there would be no limit 
to the number of actions. Every holder 
of a miner's right has an equal right of action 
here with these twenty. But they are 
absolute strangers. Defendants are not bound 
to show their title ; they have a good title 
against all the world except the Crown, unless 
some one shows a better title. Plaintiffs say 
this is not a goldfield, and that we have a defec- 
tive title. If it is not a goldfield, they must 
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go on general principles, and thia action will 
not apply ; or, if a goldfield, they must go 
under the Act and apply to the Warden, 
who is the proper authority to go to. They 
must go outside the Act, or inside. No 
proceeding for recovery of Crown lands can lie, 
except in the name of the Crown ; the proposi- 
tion is quite untenable. If they want 
possession they must go to the W arden. A 
declaration that the lease is void can only 
be got at the suit of the Crown. They 
are not entitled to an injunction, and there the 
action ends. Then the irregularities in the form 
of the lease are fairly waived by the issue of the 
lease. Davenport v. The Queen, 3 App. Ca., 116. 
Defects in the form of application, and of the 
lease, are to be decided by the Warden under 
the 81st and subsequent regulations. [Refers 
to section 14 ; and regulation 91, Oold Fields 
Act,^ Conditions of that sort are not impera- 
tive ; they are matters of detail left by the 
Act to the Warden. The case made against 
the defendant D'Arcy is apparently that his 
title is defective : that he would not be able 
to keep it ; and that he acted in collusion 
with the other defendants. The points I 
have taken for the defendants Morgan and 
Hall, are applicable to D'Arcy's case. If 
D'Arcy did not apply properly, he simply 
made an abortive attempt. If so, why should 
another man have a right of action against him 
in the Supreme Court ? Alleging that he 
has no title is no ground of action. Plaintiffs' 
real point apparently is that he is in coUusion 
with the other defendants ; but the word is 
used in a wrong sense. There is no collusion, 
where a man has a defect in his title, and can 
mend it, and tries to do so. Where two men 
have equitable titles, the one who secures the 
legal title first, has priority. Then what has 
the defendant D'Arcy to do with the plaintiffs ? 
All this occurred before they bought their 
miners' rights ; there is nothing shown which 
tends to the fraud of plaintiffs. Plaintiff's case 
is simply — Morgan and Hall have a defective 
title ; D'Arcy tried to get a good one, and 
failed ; let us have a good one. The casc^ 



entirely fails on all grounds. No precedent can 
be found in favor of such an action as this ; no 
principle brought in support of it. Defendants 
ought not be called on for an answer. 

Real followed. The only basis of plaintiffs' 
claim to be put in possession is that they are 
holders of miners' rights. Either this is Crown 
land within the meaning of the Act, or it is not. 
If it is, then there is nothing to impede the first 
person taking it up under the provisions of the 
Act in obtaining a title. They say this land 
is under lease, but the lease is bad. Supposing 
then it is bad, they have no right to come here 
to contest the title, as they have never been in 
possession. Although holders of miners' rights, 
they have fulfilled no condition which would 
entitle them to possession under their miners' 
rights. The definition of Crown lands in the 
Act, and plaintiffs' claim, show that this land 
does not come within that definition. Plain- 
tiffs rather say, — by the action we adopt, 
these leases will become Crown lands. If the 
Attorney-General at this instance, or otherMise, 
had taken action, and made them Crown lands, 
they would have been open to everybody 
holding miners' rights. Plaintiffs have don^ 
nothing to entitle them to come here and 
ask the Court to declare the land Gtovm lands. 
If they have, they have as much right to 
impeach a grant of land in any part of the 
Colony. If land is unoccupied, no one can 
dispute them takuig it up ; if occupied, regula- 
tion 9 comes in. [Befers to regulations 5, 9, 
and 46, and section 15.] The question is 
not whether defendants have a title ; but 
whether, assuming it to be bad, plaintiffs show 
a case entitling them to proceed in this Court 
to remove defendants ? They have never 
been in possession. If they had a title, the 
Court might enquire whether it was superior 
to defendants'. The construction of the Act 
shows that the conditions, alleged to have been 
not performed by defendants, are preliminaries, 
the performance of which is to be decided upon 
by the Warden. [Refers to sections 12 and 14, 
and regulations 5, 82, and 91 ; and cites Brunt 
V, No. 2 S, Louisa G.M, Coy,, (Brisbane Courier, 
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15th May, 1885).] As regards the ease against 
D'Arcy, the facts alleged show concert, not 
collusion. There is nothing collusive in them. 
[Cites The United Working Miners' O.M. Coy. v. 
Prince of Wales' Coy,, 5 W.W., & A'B., Min. 
50 ; MiUs v. Day Dawn Coy., 1 Q.L.J., 98.] 
There is nothing to stop a man making good 
a title of which he has a doubt. This is the 
same as bringing in a good title. Plaintiffs 
allege no improper conduct against D'Arcy ; 
they have not shown any right by acts of theirs. 
The demurrer should be allowed. 

Finlayson for the plaintiffs. The case is, no 
doubt, one of a peculiar nature, and that arises 
not because it is opposed to the principles of 
English law, but because the facts under which 
those principles are to be applied are entirely 
novel. There has been no such thing in 
England as waste lands of the Crown, and 
rights to take them up bestowed on the public. 
The law of the Colony gives rights to enter 
upon and take pieces of the waste land of the 
Crown. This Court exercising the po'wers of a 
Court of Chancery, will frame its proceedings 
so as to enforce any new right that may arise. 
As to what rights exist here, they are as 
follows : — The Crown has conferred upon the 
Governor of the Colony rights with reference 
to waste lands, which are defined in the 
Land Laws and the Gold Fields Acts, and are 
confined and restricted within the four corners 
of the Acts conferring them. These are 
pointed out in Musgrave v. Fvlido, L.R., 5 
App. Ca., 102 ; (refers to p. 108). Section 10 
of the Gold Fields Act, gives the limited rights 
and powers conferred on the Governor under 
that statute, and its regulations. Any lease 
granted by him outside the provisions of that 
section is absolutely void or voidable. The 
Queen v. Hughes, (p. 92) ; King v. Mclvor, 4 
N.S.W. L.R., 43 ; and Martin v. Baker, 1 Sup. 
Ct. Reps., N.S.W., 1877, 418. The Warden had 
only a ministerial office, to report to the Gover- 
nor, by regulation 83. A lease granted outside 
the provisions of the statute is absolutely void ; 
that being admitted on the demurrer, this lease 
is void. As to the right of the subject with 



reference to this land, section. 9 gives the right 
to take possession of, mine and occupy Crown 
lands for mining purposes to certain persons — 
the holders of miners' rights. We are so 
entitled as holders of sufficient miners' rights. 
Having that right we proceed to a certain 
portion of Crown lands and find there some 
of these defendants — Morgan and Hall — ^under 
what they call a lease from the Crown. It is 
admitted that they have no right to be there, 
and it is equally certain that they are in 
possession of that portion of ground which we, 
as holders of miners' rights, are entitled to take 
possession of. What remedy have we ? We 
cannot enter upon it, without a better title 
than they, or we are trespassers, — offenders 
at law. We cannot then put in pegs. No 
act or trespass could confer a right, because 
founded on a wrong. Yet we have a right to 
enter, because it is Crown lands, under section 
2. If we cannot make a title, the Court is the 
proper place to come to. We cannot go 
vi et armis ; we come here to ask the Court 
to declarfe that we have a right to turn them 
out, and to give us a right to enter. This 
Court can declare our rights, and order those 
persons to go out ; and having declared them, 
will protect them. The declaration that we 
are entitled to take possession of that land is 
sufficient for us. We will make good our title. 
The Court can turn persons illegally there out 
of possession. Although there is no case here, 
a system of mining law has been built up in 
Victoria by Mr. Justice Moles worth, by 
applying the principles of English law to the 
peculiar new facts arising under the Mining 
Statute, which has met with the approval of the 
E^ivy Council. The leading case is CritcMey v. 
Graham, 2 W.W. & A'B., Min., 211 ; there it 
was decided that no person could enter where 
others were in possession except through the 
Court. The question came later before the 
Privy Council in Mvlcahy v. The Walhalla G.M. 
Coy, 40 L.J. P.C, 41 ; and the cases culminated 
in Barwick v. The Duchess of Edinburgh G.M, 
Coy., 8 Vic, L.R., 70. The Attorney-General 
, was not a party in this case. The " peace- 
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preserving policy " referred to in that case, 
was contemplated in our Act. Refers to 
sections 9 and 46. I agree that scire facicts will 
not lie : The Qvsen v. Hughes, A writ of 
intrusion or information in this way would not 
lie ; Her Majesty, having granted the lease, 
would be barred from filing an information. 
She has given possession ; and accepted rent, 
and has continued possession and rent, after 
litigation commenced. Besides these remedies 
are not ex debito justitcR. We are thus debarred 
of our rights, unless we can come here for a 
declaration of them. As to the objection to a 
multiplicity of actions, if a man has done a 
wrong he must suffer the penalty ; and that 
a large field for litigation is opened is no reason 
why we should not have our rights. Begarding 
irregularities in the lease, if my arguments as 
to the restricted power of the Grovemor are 
correct, compliance with these regulations is 
absolutely necessary to give him power to issue 
the leases. They are. limitations of power, 
not rules of procedure. Issue of a lease is 
subject to the preliminaries ; if one of these 
regulations has not been fulfilled, on the 
authority of the cases cited, this lease is void. 

Harding, J., referred to sections 72 and 84. 

Fitdayson : As to the third point, collusion 
with D' Arcy, we use the word advisedly, since 
no person could enter and peg out, unless with 
the consent of the previous lessees. We must 
bring actions against all persons in possession 
although by different titles. To save our bill 
from being rejected for multifariousness, we 
had to bring D' Arcy in as a party to the action. 
I submit the defendants are bound to answer 
this bill. 

Lilley followed. We are not strangers to 
defendants. Here is a case of a particular des- 
cription of land, the disposal of which is under a 
particular statute. Those leases were granted 
within two years of proclamation of the field, 
and are void. We are persons having a 
statutory right, and entitled under section 9, 
"to take possession . of , mine, and occupy" 
this land ; and not in the same position as a 
stranger in reference to the Crown grantee 



outside a goldfield. We have a right of entry ; 
then we have a remedy. That remedy is in 
the form we have taken. Having miners' 
rights we have a right to be put in possesson 
by the Warden's Court ; but there is no 
Warden's Court. There is nothing to say 
there is an exclusive jurisdiction conferred 
on the Warden's Court ; or that this Court 
is not able to enforce that right ; Barwick v. 
The Duchess of Edinburgh O.M, Coy. There 
is a distinction between a Warden and a 
Warden's Court ; section 32, 33, 34 ; Mathers 
V. EUery, 1 Q.L.J. , 129. We could not have 
obtained the requisite relief before the Warden 
sitting alone. In re Mills, 1 Q.L.J. , 1 ; 
Critchley v, Oraham ; and Barlow v. Hayes, 
4 W.W. & A'B., Min., 67. There is no 
Warden's Court ; then are we to be remediless, 
because we have no statutory right of remedy ? 
The Warden's Court does not oust the juris- 
diction of the Supreme Court, any more than 
the District Court does. We have a right to 
come here. We ask to be put in the same 
position as the first man who takes proceeding 
to get possession, — who first pegs out. 
Instantly the leases are declared void we have 
a right to enter. 

Habding, J. : The fiwt thing is, the land 
reverts to the Cro\*ii, for some interval or 
moment of time. How can we give you 
possession ? The party who receives the 
rent — the Crown — is not here. 

Lilley : The demurrer does not give us 
judgment ; only the right to sue. We allege 
that there never was a lease ; it is absolutely 
void. Defendants say the Crown should be 
plaintiffs ; and that we have no right of 
action at all. The Aladdin O.M. Coy, v. The 
Aladdin and Try-a^ain United G.M, Coy,, 
Regd,, 6 W.W. & A'B., Eq., 266 covers this 
question. As to jurisdiction, cites Mulcahy v. 
The Walhalla G.M, Coy, Regd., 40 L.J., P.C, 
41 ; and McFarland^s Digest of Mining 
Cases, p* 183 ; McCafferty v, Cummins, McFar- 
land's Digest, p. 183 ; as to the validity of the 
lease, Martin v. Baker, Land does not go back 
to the Crown until declared forfeited. If there 
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is no valid lease we are entitled to go in ; 
that is why we ask that they be put out. 
Barmck v. The Dtichess of Edinburgh Coy. ; 
Wissing v. Finniigan 3 Austr. Jur. 126 and 4 
Austr. Jur., 66. As to jurisdiction of Warden's 
Courts, refers to section 101 and 117, Mining 
Statute of Victoria, No, 291 ; Whiteley v. 
ScMemm, 8 W.W. & A'B., Min. Ca., 68. 
The plaintiffs have a right ; there must be a 
remedy for them. The demurrer should not 
be allowed. 

Griffith, Q,C., in reply. There is no question 
here of ousting of the jurisdiction of the 
Supreme Court, but it is incumbent on 
plaintiflFs to show that the Court ever had 
jurisdiction in a suit of this kind at the hands 
of such plaintiffs. In every case cited for 
plaintiffs, the owners of miners' rights ought 
to obtain possession first in the Warden's 
Court, or else the plaintiffs showed a good 
title as well as the defendants, as in King v. 
Mclvor, where they had a prior title, and 
Martin v. Baker, where two leases were issued 
for the same land. There the plaintiff sought 
to recover on the strength of his own title. 
Kefers also to Barwick^a case ; and the Walhalla 
Company's case, (on appeal, 40 L.J., P.C., 41). 
Regulation 46 gives the miner right to apply 
to the Warden. He must follow that ; if 
not, it cannot be helped. He has there his 
common law right. Plaintiffs have not the 
title necessary to enable them to sue for 
possession. The Queen v. Hughes ; Iveson v. 
Moore (ante) ; The Attorney-General v, Toowong 
Shire Council, 1 Q.L.J. , 170 ; Fritz v. Hobson, 
L.R., 14 Ch.D., 542 ; Benjamin v, Storr, 9 
C.P., 400 ; and Winterbottom v. Lord Derby. 

Friday, 6th March, Griffith, Q.C., resuming. 
This is litigation in which all the advantage is 
on the side of plaintiffs ; it decides nothing ; 
if defendants got judgment, twenty others 
might come on again as plaintiffs, and so 
on, for ever. There would be the infinity of 
actions, which was avoided in the old eases 
of nuisance, It does not follow that, because, 
they have a right, there must be a remedy. 
But, before they can Jaave a right, they 



must do something under the statute to specify 
their choice of a particular piece of land. 
The principle of multiplicity of actions, and 
the likeness of intrusion upon Crown lands to 
nuisance, are against this action. The 
Attorney-General is the only person who can 
interfere here. The Court will take into con- 
sideration the same principles as in earlier 
times when the Courts were asked to invent 
new remedies. 

Habdikg, J. : We will reserve judgment for 
the present, and propose to hear the argument 
in the next case before giving judgment in the 
present onie. 



JUDGMENT. — OSBORKB V. MORGAN. 

Habdino, J., delivered judgment as follows i 
— In this case we have thought it better to 
deliver judgment at once, as we have arrived 
at the same conclusion — at the end of the 
argument — ^rather than to delay in order to 
prepare a written judgment which would 
necessarily keep the case hung up for some 
time, owing to the arrangements of the Court 
for the immediate future. If we had doiie so, 
our judgment possibly might have been more 
succinct, and the arguments more terse than 
they will be now. 

The case, as it now stands, is an action 
brought by a number of plaintiffs — who, as has 
been remarked — do not know their own 
Christian names, and only give their surnames 
in their ovm pleadings — against three defend- 
ants, Frederick Morgan, Thomas Skarratt 
Hall, and William Knox D'Arcy. These 
plaintiffs seek, first, a declaration that two 
leases alleged to be held by the defendants are 
invalid and void ; second, a declaration 
that the defendant D'Arcy, has no right or 
title to occupy or possess a portion of Crown 
lands described in the claim, which it is 
alleged forms portion of the land comprised in 
these leases i third, " a declaration that the 
plaintiffs are as against the defendants entitled, 
under and by virtue of their miners' rights, to 
take possession of mine and occupy for mining 
purposes, the said portion of Crown lands ; " 
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fourth, '* an order directing the defendants to 
deliver up to the plaintiffs, possession of the 
said Crown lands ; " and, lastly, " an injunction 
restraining the defendants from continuing to 
carry on mining operations upon the said lands, 
or removing therefrom any gold, earth, stone, 
or other auriferous material, and also restraining 
the defendants from hindering or obstructing 
the plaintiffs in entering thereupon." That 
is the remedy or relief which these plaintiffs 
seek at the Bar of this Court. 

The case thBy make to entitle them to that 
remedy is contained in the 10th paragraph of 
the statement of claim, and is as follows. 
They say that they " are the holders of miner's 
rights sufficient to entitle them " to take up, 
mine, and occupy the said Crown lands. They 
further say, — that being their title — that 
defendants Morgan and Hall, *' are in occupa- 
tion and possession of certain Crown lands " 
of which these form a part, which are described, 
and of which the bounds are set out ; and they 
charge defendants Morgan and Hall, with 
'* carrying on gold-mining operations thereon, 
and removing therefrom large quantities of 
gold, earth, stone, and other auriferous 
material, and claiming to bo entitled to such 
occupation and possession, and to carry on 
such gold-mining operations under and by 
virtue of two gold-mining leases purporting to 
be granted by the Governor under the seal of 
the Colony to them, under the provision of 
the Gold Fields Act of 1874, and to be dated 
the 21st day of February, 1884, and to be 
numbered numbers 72 and 73." All these 
lands are situated within the Crocodile Creek 
Goldfield, and the plaintiffs state that the 
goldfield was proclaimed a goldfield \^7thin the 
meaning of the Gold Fields Act of 1874, on the 
20th September, 1883 ; and they give the 
metes and bounds of the field within the 
proclamation ; and they state that these leases 
were granted within two years from the date of 
the proclamation of the goldfield. Then they 
state the circumstances which go to show, or 
which they allege show, a non-compliance with 
certain preliminaries to the granting of leases, 



j which plaintiffs insist are imperative, and if not 
' complied with or performed, would render the 
I lease void in its inception. They then make 
I a case against the defendcuit D'Arcy, to the 
j effect that he, *' acting on behalf of, or in the 
interests of, or in collusion with the other 
j two defendants upon a certain day after 
the granting of the lease, and before the issue 
of the writ, pretended to take up and make 
application to Benjamin Cribb, Esquire, cue 
of the Wardens for portion of the Crown lands 
comprised in the said two leases ♦ * * ♦ 
and under and by virtue of the said pretended 
taking up and application, he claims and 
pretends to be entitled to the occupation and 
possession, or the right to occupy and possess 
the portions of the said Crown lands " for him- 
self, and that really this was done for the 
two defendants ; and they say that at this 
time this ground was actually in the occupation 
and possession of the other defendants ; and 
that, at the time, he was not the holder of a 
miner's right entitling him to take up or apply 
for that land ; and that he did not comply 
with the regulations which required to be 
followed, and which went to invalidate any 
claim which he would have been entitled to, 
had he proceeded rightly, and had he been 
justified in doing what he did. Now, that is the 
plaintiffs' claim ; what they ask for ; what they 
say is their title ; and what they say is all 
that the defendants have to answer them with. 

The defendants Morgan and Hall, have 
demurred to this statement of claim, and have 
given for the grounds of demurrer : — *' That it 
does not appear therein, first that the plaintiffs 
ever were in possession and occupation of the 
said portion of the said Crown lands or any part 
thereof ; second, that the said portion of the 
said Crown lands or any part thereof, eve/ 
was at the times mentioned, in the possession 
or occupation of any person other . than 
these defendants ; third, that the plaintiffs, 
or any of them, ever fulfilled the conditions 
of the said Gold Fields Ad of 1874, and 
the regulations thereunder necessary to entitle 
them or any of them to take possession of. 
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mine, and occupy for mining purposes the said 
portion of Crown lands or any part thereof ; 
fourth, that these defendants ever hindered or 
prevented the plaintiffs from complying with or 
performing, or refused to allow the plaintiffs to 
comply with or perform the conditions of the 
said Act, and the regulations thereunder 
necessary to entitle them to take possession of, 
mine, or occupy for mining purposes the said 
portion of Crown lands ; and fifth, that the 
said leaseholds have ever been forfeited." 

The defendants also demur '' to so much of 
the statement of claim as depends upon the 
allegation that the leases were bad in law as 
regards the informality in the granting of them, 
and say the same is bad in law on the ground 
that any irregularity in the preliminary 
proceedings before the issue of the leases in 
question does not invalidate them as against 
the plaintiffs, and on other grounds sufficient 
in law to sustain this demurrer.'* 

The defendant D'Arcy also demurs on three 
grounds similar to these, and says further that 
the statement o| claim does not disclose any 
breach of duty or improper conduct on the part 
of the defendant, rendering him liable to be 
called upon to answer the plaintiffs in this 
action. 

The case now being before us on demurrer, 
for the purposes of it, the plaintiffs' case as 
made by their statement a claim must be 
taken to be admitted, in the way that pleadings 
are usually taken to be admitted ; that is to 
say, anything that there is doubt about is 
considered most adversely against the pleader. 
Now the plaintiffs' title, they say, is the hold- 
ing of a sufficient number of miners' rights 
to entitle them to take up the land in question. 
To ascertain what that title is, a few sections 
of the Oold Fields Act of 1874, to my mind, 
are sufficient. They will be the 6th and 
0th sections, and so much of the interpre- 
tation clause, section 2, as refers to '* Crown 
Lands," and the 5th of the regulations made 
under the Act. The 6th section enacts that 
*'It shall be lawful for the Governor in 
Council to cause documents to be issued each 



of which shall be called a * Miner's Right,* and 
which shall be in force for any number of years 
not exceeding ten, and that any such document 
shall be granted to any person applying for the 
same, upon the payment of a sum at the rete of 
ten shillings for every year for which the same is 
to be in force.*' The 9th section defines the 
rights of the person who has obtained this 
document. Bead shortly it is that any 
person holding this document, shall, subject 
to the provisions of the Act and regulations, 
be entitled *' to take possession of, mine, and 
occupy Crown lands for mining p\irposes." 
Now, going to the 2nd section, — the interpre- 
tation clause, — I find " Crown lands," defined 
to be "All lands vested in Her Majesty 
which have not been dedicated to any public 
purpose, or which have not been granted in 
fee, or lawfully contracted to be so granted, 
or which are not under lease for purposes other 
than pastoral purposes." To ascertain the 
manner, or mode, in which a particular spot of 
land is to be obtained by the holder of a 
miner's right, I go to the 6th regulation, which 
says, *^ A miner may take up and work any 
unoccupied Crown lands as a claim," by 
doing certain things. "Any unoccupied 
Crown lands " is what is said. 

It was contended by Mr. Finlayson, — ^and 
I think rightly, — that this miner's right 
amounted to a license — a statutory license — 
issued for value received. Now, if that is so, 
it would be what every other license is. So 
long ago as the time of Charles IL, we find by 
Sir John Vaughan'a Reports, at p. 351, (Thomas 
V. SorreU, 330) that it was decided that "a 
dispensation or license properly passeth no 
interest, nor alters, nor transfers property in 
anything, but only makes an action lawful, 
which, without it, had been unlawful." (Li 
this case, possibly, these miners might have 
been trespassers wherever they went without 
miners' rights, but the mmers' rights allow 
them to go on Crown lands) . Sir John Vaughan 
goes on, " As a licence to go beyond the seas, 
to hunt in a man's park, to come into his 
house, are only actions, which without licence, 
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had been unlawful. But a licenoe to hunt in s 
man's park, and carry away the deer killed to 
his own use ; to cut down a tree in a man's 
ground, and to carry it away the next day after 
to his own use, are licences as to the acts of 
hunting and cutting down the tree ; but as to 
the carrying awa> of the deer killed, and tree 
cut down they are grants." So that here we 
see that there is not an interest until what 
is allowed by the miner's right to be taken is 
actually acquired. In that case the deer is 
killed, the tree is cut down ; then immediately 
the property attaches. So possibly under thic 
minei's right ; so long as the holder is fossick- 
ing, (as it is termed,) he has got no interest ; 
but, so soon as he is located and has secured 
his claim, he acquires an interest in the land 
comprised in the claim, — a statutory title 
to the particular piece of land which he has 
pitched upon. And this view seems to be 
borne out by the latter part of the 9th section 
of the Act, — *' and any person so taking up 
and occupying Crown lands as aforesaid, shall, 
subject as aforesaid, be deemed in law to be 
possessed (except as against Her Majesty) 
of such lands so taken up and occupied, and 
the property therein, under this Act or the 
regulations, shall be deemed to be a chattel 
interest." If they have taken up, they come 
into possession. So that I adopt this view, 
that the holder of the miner's right has no 
interest until he acquires a claim. This 
is the way I put the title which plaintiffs 
allege. They say, we have miners' rights 
sufScient to enable us to take up this land ; 
whilst the law says your miners' rights give 
you no interest in any land whatever in the 
Colony, until you have located yourself 
upon it, and have acquired it by compliance 
with the provisions of the Gold Fields Act 
and the regulations thereunder. That being 
the title of the plaintiffs, I now proceed 
to deal with their remedy. They have the 
right to go forth and search for a spot of 
Crown land, and, havirg found that spot, 
to obtain an indefeasible title to it. We 
are entitled, say they, as I understand their 
argument, to go forth and thrust out every- 



body who has not got a valid title agBomt the 
Crown to that spot ; and they say, as Hr. 
Pinlayson in his address very aptly put it, 
'' having these miners' rights the plaintifiFo 
proceeded to certain Crown lands and found 
there the defendants Morgan and Hall, under 
leases from the Crown, then in possession." 
That is what they found ; and, finding them 
there, they did no more, but instituted this suit. 
Mr. Pinlayson put it that this suit is both an 
action of trespass and an action for the recovery 
of land. Now, I propose dealing with both. 
Assuming that it is an action of trespass, it is an 
elementary rule of law that the plaintiff in 
trespass must have actual possession, and not 
merely a right to enter ; and, in the case of 
Ryan v. Clark, 14 Q.B., N.S., 73, Patteson, J., 
in delivering judgment, says : — '* Entry is 
not necessary to the vesting of a term of 
years in the lessee ; the interest, and legal 
right of possession, where the term is to com- 
mence immediately and not in future, vests 
in the lessee before entry, and, of course, 
the right of possession in the lessor is gone, 
though, for the purpose of maintaining an 
action for trespass, the lessee must enter, since 
that action is founded on the actual posses- 
sion." So that in order to maintain this action, 
so far as it depends upon the Common Law 
action of trespass, there must have been entry 
and possession. It has been said, and argued, 
and supported by authority, that any entry 
the plaintiffs would make would be bad. But 
if the very requisite to support the action is 
wanting, and it is illegal to do it, it would seem 
to follow much more strongly that the action 
could not be brought. It is illegal to make 
the entry and possession ; and the basis ux>on 
which the action itself Hes is wanting. Conse- 
quently, I do not think the plaintiffs could 
succeed in an action of trespass, as they in 
no shape or form allege possession in them- 
selves. Then, so far as the action is said 
to be an action, which before the Judicature 
Act would have been called ejectment, but 
which now is called an action for the recovery 
of land, it has always been held that in that 
action the plaintiff must recover by the 
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strength of his own title, and not by the 
weakness of that of his antagonist ; and that 
possession has been given us, imd is, a sufficient 
answer to an action by a plaintiff seeking 
recovery of land. *' I am in possession," 
and that is a sufficient answer, is the argument. 
If then the plaintiff can show a title, and if 
that title should be a good title, then, besides 
the possession, the defendant has to show his 
title, and, if there is a flaw in his title, out he 
goes, and the possession is handed over to the 
other. Now, in this case, what the plaintiffs 
say amounts to this : — ^You, defendants, are 
in possession, but you are in possession under 
a void or voidable lease. Plaintiffs say (the 
best view to them) : — It is an absolutely void 
lease ; if not void, it is at all events voidable, 
and we are entitled to litigate that title with 
you, and take the possession which you have 
away from you. But, in order to do that, 
the plaintiffs, before they go behind the 
actual possession of the defendants, must 
show a title in themselves to the land. What 
they produce here is a miner's right, and the 
miner's right gives, as already pointed out, 
no interest. It may be said that they have the 
same interest in every portion of ground in the 
Colony ; and, whatever is the particular 
interest they have, every other man in the 
Colony, who chooses to expend 10s. in the 
purchase of a miner's right, has exactly the 
same interest in this piece of land. Where 
have these plaintiffs any more right than all 
the rest of the holders of miners' rights to 
oust the defendants ? For these reasons I 
hold that as an answer to such a title possession 
is sufficient. 

Now it has been said that this action par- 
takes both of the nature of an action of 
trespass and of an action of ejectment, but 
unless it partakes of, and is complete in itself 
as, an action of trespass, and, also, an action 
of ejectment, it is not sustainable. It was 
further put that it goes to make a case which 
shows a breach of right, and that if there was 
a right there was always a remedy, and that, 
although the case was unique, yet, if the 
circumstances were there which showed a right, 



the Court would mould its forms and proceed- 
ings so as to provide a remedy. Now, admit 
that, and say that the Court does mould its 
forms and proceedings to provide a remedy, 
what is the remedy ftsked ? It is to cut a'w ay 
a deed which has been executed by the 
Governor under the great seal of the Colony. 
The process of doi g that is well known, 
and it does not require a new invention in 
procedure to accomplish that object. But, 
even were we able to invent this new process 
of procedure, we have this South Australian 
case in the Privy Council, (The Queen v. 
HugheSy) staring us in the face, and declaring 
that the proper remedy for intrusion on, or 
unauthorised possession of Crown lands in 
the Colony is by information in Chancery or 
writ of intrusion. Consequently, the thing 
that we should invent would be improper, 
because the proper remedy is already in 
existence. Therefore I do not think that 
we should be justified, although the plaintiffs 
in this statement of claim have so temptingly 
arrayed their facts to induce us to override the 
law, in deciding that a Crown grant, or a deed 
executed by the Grovernor under the great seal 
of the Colony, should be set aside in any other 
way than in the ancient and well-known modes. 
Whether the defendants' lease was absolutely 
void in its inception, or is voidable, I do not 
think matters, because there being a docu- 
ment standing with the authority that I have 
stated, that has to be removed first. Whether 
it is void or voidable, I think, makes no differ- 
ence in the procedure for that purpose. 
, Consequently, on the whole, I am of opinion 
j that the demurrer filed by Morgan an<d Hall 
I will have to be allowed. 
' During the argument a great number of very 
affecting circumstances was brought under 
i our attention, but they all, to my mind, 
ended in an argument ad misericordiam 
— what dreadful things will happen, if this 
is not so. Well, there is no safer guide 
than the old guide, " Hard cases make bad 
law." That was still more strongly dwelt 
upon in this case before the Privy Council, 
The Queen v, Hughes, which was cited before us. 



124 



THE QUEENSLAND LAW JOURNAL. 



1886. 



It is there said that, " If persons injured by 
this grant were debarred firom this mode of 
proceeding, they would be remediless. To 
this it would be correctly answered that a 
question of the power of the Court to proceed 
in a particular course to administer justice 
was one of substance and not merely of form, 
and that however convenient or necessary 
that mode of proceedings for the righters of 
certain wrongs might be, that consideration 
alone would not confer jurisdiction on a Court 
to sanction its introduction." And further 
that, even '* assuming this to be correct, it 
would furnish no grounds for the unauthorised 
introduction of the remedy to meet a particular 
occasion." 

The demurrer of the defendants Morgan and 
Hall will be allowed, and I will follow the usual 
rule as to costs ; I intend them to follow the 
event. Then, as to the defendant D'Arcy, 
he has the same grounds of demurrer as 
the others, which have decided this case, 
and that being so, his demurrer must also 
succeed with the same result. 

Mbik, J. : I concur in the judgment 
delivered by my learned brother ; and I do 
not think it desirable to add anything to it. 



HABTIN AND OTHfiBS V. MOBGAN AND OTHEBS. 

The facts stated in this action, and the 
demurrers of defendants, were substantially 
the same on all points as those in the preceding 
action of O^orne v. Morgan. The defendants 
were the same parties as in that action. 

Finiayaon, and LiUey, appeared for the 
plaintiffs ; OriffUh, Q.C., and Redly with them 
Power and Murray-Prior, for the three 
defendants. 

Argument was heard at the same time, and 
in conjunction with, that in Osborne v. Morgan, 

OriffUh t Q,C. : This action is brought by 
twenty persons who say they are holders of 
miner's rights, against the same defendants as 
in the last case. The statement of claim is 
practically the same ; they do not claim exactly 
the same land, but the same leases are objected 
to, and the same relief is claimed. Defendants 



demur on the same ground. I have nothing 
to add to my former argument. 

Fifdayaon : As to multiplicity of actions, 
the same multiplicity would occur where a 
nuisance injured great numbers of persons 
in a special way. As to title, we have perhaps 
the highest title in law— one granted by deed 
under seal of the State, and under statute ; 
for which we have paid the full consideration 
required by Her Majesty ; and have received 
a license to enter and mine upon that land. 
The person having that right of entry and 
right to mine, would have a right of action 
against him who sought to infringe those 
rights. In an action of trespass the grantor— 
here the Crown — ^need not appear. Defend- 
ants can set up their authority, and it can 
go to a jury. Sections 6 and 9 of the OM 
Fields Act, Defendants have fraudulently 
or by mistake obtained a grant from the 
Crown, and prevent plaintiffs from entering. 
We come here for our remedy. Section 69 
contemplates our having the option of coming 
here ; having miners' rights we are entitled 
to come here. Refers to sections 31, 32, 33, 
71, and 91, as to jurisdiction. There is no 
Warden's Court here ; the jurisdiction of a 
Warden is not that of a Warden's Court. 
The remedy asked here is new ; but the new 
rights under this Act give rise to a new remedy. 
This Court \iill grant new remedies where 
needed, as did the old Chancery Courts. This 
action is both for trespass, and for recovery 
of land. Equity Act, section 73, Harding's 
Acts and Orders, p. 609. 

OriffUh, Q.C., in reply. A licensee having a 
right to mine on a particular piece of land may 
have a right of action, but one of 20,000 having 
a general right to mine has not such a right of 
action. The right must be exclusive. Plain- 
tiffs do not connect themselves with the 
land in any way ; have laid no particular 
claim to it. No authority has been cited in 
support of this action. As to jurisdiction, the 
jurisdiction of the Supreme Court, is not 
ousted ; such a jurisdiction never existed 
as would do more injustice than justice. Then 
the condition to be .entitled to this land is 
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personal occupation. Neither ejectment nor tres- 
pass will lie; plaintifib' case is no better by 
combining both causes of action. They have two 
courses, either through the Attorney-General, or 
before the Warden. 

HabdccOi J.: The facts in this case being 
similar to those in the last, the result will be the 
same. The demurrers in this case are allowed 
with costs. 

Solicitors for plaintiffs in both actions : WiUon 
and Wilson, agents for jTner, Oympie. 

Solicitors for defendants Morgan and Hall: 
Bees jB. Jonet, Brawn, and Jones, Brisbane and 
llockhampton. 

Solicitors for defendant D'Arc^: Eart and 
Flower, agents for Melhowme, Bockhampton. 



APRIL SITTING OF THE FULL COURT. 

In re Hsarasar, av akticled clerk. 

Where articles of clerksliip are cancelled the clerk most 
enter into new articles in order to complete his ser- 
vice, and he is entitled to coant the time senred 
before cancellation. 

Tms was an application, on behalf of Joseph 
Vincent Herbert, an articled clerk, for leave to 
present himself to be examined at the next 
intermediate examination for- solicitors. 

The facts as set out in applicant's own affi- 
dayit, are as follows:— On 8th October, 1881, 
Mr. Herbert entered into articles of clerkship 
with Mr. G. W. Hamilton, solicitor, of Toowoom- 
ba, and duly senred thereunder until 20th Feb- 
maxy, 1885. A short time previous to the 
latter date, he had been requested by Mr. 
Hamilton to go to his Brisbane office under 
assignment of articles to his brother and partner, 
Mr. F. G. Hamilton. The latter was then, how- 
eTcr, Crown Solicitor of the Northern Supreme 
CSourt, and Mr. Herbert declined to go, as Mr. 
F. 0. Hamilton would be often absent, and 
unable to exercise the requisite supervision over 
an artidied derk to make the service in Brisbane 
▼alid. Mr. 0. W. Hamilton not having sufficient 
use for his services, declined to pay him any 
X 



salary. Mr. Herbert then obtained the cancella- 
tion of his artides with Mr. Hamilton on the 
20th February, 1885. On dlst July, 1885, he 
entered into new artides of derkship with 
Jas. Murray, solidtor, of Toowoomba, for the 
residue of his term of five years. During the 
interval between the cancellaltion and his entering 
into the new artides, Mr. Herbert was con- 
tinuoudy employed in solidtors' offices. On 
applying to the Board o£ Examiners for Solidtors 
under BegnUs Oenerales, as of 12th December, 
1879, for leave to present himself at tlie inter- 
mediate examination to be hdd in April, 1886, 
the Board declined to give the leaye on the 
ground that it did not appear that he had served 
the two years and a half necessazy to entitle 
him to present himself at such intermediate 
examination. 

Feeg applied for leave to Mr. Herbert to 
present himself at the April intermediate 
examination. 

Byrnes appeared for the Board of Examiners. 

Lillet, C. J. : The three years and a half 
ser^ce is dear. There is nothing in the Bules 
against the old rule in the English Courts on 
this point; Mr. Herbert is at liberty to present 
himself. If a man caned his articles, he has 
served up to the time of cancelling; in order 
to complete his service, he must enter into new 
articles. All that the Court requires is that the 
fiscal laws be complied with as to stamp duty, 
and that other dues be paid. We say Mr. 
Herbert has completed the necessary service. 
Let him be examined. 



BKISBANB CIVIL SITTINGS. 



I^DLLBT, O.J., April 22nd, 1886. 

LTOKS 9. O'COSNSLL. 

Oosts. 

Tms was an action to* establish a will by 
probate in solemn form. 

The facts are briefly that Michael O'Gonnell, 
the testator, had executed a will, duly witaessed 
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by James Gawthorae Kidgell, and Jamea Bennett, 
at Oympie, on 17th November, 1883. He after- 
wardfl made another will, which was invalid, 
having been signed by the witnesses in another 
room than that in which the testator was lying. 
In neither will did the testator bequeath anything 
to the defendant, James O'Connell, who was his 
legitimate son. The will of November, 1883, 
was in favor of plaintiff, EKsa Lyons, and her 
illegitimate children by testator. Defendant in 
his statement of defence, set up, amongst other 
grounds, that the testator was not of sound mind 
and understanding at the time the will purported 
to have been executed, that the execution (if any) 
was obtained by the undue influence of the plain- 
tiff, and that the signature thereto was not that 
of testator. 

At the trial, on the 15th and 16th March, the 
jury found for the plaintiff, and His Honor The 
Chief Justice decreed probate of the will, reserv- 
ing the question of costs. 

Beat was for the plaintiff; Power and lilhy 
for the defendant. 

Tower applied for the costs of defendant out of 
the estate. 

Beat opposed the application ; and contended 
that defendant should pay the costs of both sides. 
He cited Harrington v. Bowyer, 2 P. & D., 264 ; 
Ireland v. Kendall, 1 P. & D., 194 ; and Forrey v. 
King, 3 S. & T., 51. 

Bower and Lilleg cited Browne on Probate^ p. 
445 ; OrUm v. Smith, 3 P. & D., 23, at 24 ; 
Daeiee v. Oregory, 3 P. & D., 28 ; Mitchell v. Oard, 
33 L. J., P. & M., 7 ; and H^ere v. Peacock, 1 Bob. 
Ecd. Beps., 456. 

0. A. V. 

22nd April. Lillet, O.J., delivered judgment 
as follows : — ^This action was tried before me at 
the last Civil Sittings. I reserved the whole 
question of costs for subsequent decision. The 
usual rule is that costs follow the event, but I 
think a wise and necessary departure has been 
made, in cases of this kind, from the general rule. 
The principle is that where the testator, or the 
parties who take a beneficial interest under the 



will, have by their own conduct oast any doubt 
upon the validity of the will or the fact of its 
execution by the testator, the Court will allow 
the costs of parties who bring the whole evidence 
before it, in order that it may arrive at a correct 
conclusion, whether or not the will is the actual 
will of the testator properiy executed. Now, in 
this case, the plaintiff propounding the will, the 
lady named Lyons, had been living for many 
years with the defendant's father^ Michael 
O'Connell, the testator, in a state of concubinage, 
and even, so far as I can asoertain from the fact«, 
during the life of his lawfbl wife. The testator 
was a man undoubtedly of the most intemper- 
ate habits ; so much so that respectable persons 
who came to testify on behalf of the defendant, 
whose evidence I cannot doubt, seemed to be 
under the impression that he was never sober. 
The important question in the case was, was he 
of sound disposing mind on the morning when 
the will was undoubtedly executed in Gympie? 
So strong was the impression of his continual 
drunkenness on the minds of many persons, that 
defendant's witnesses testify that on that morn- 
ing he was drunk. I have no doubt he was 
sober; but it shows me that these men, whose 
testimony was honestly given, really believed they 
had seen him that morning in a state of absolute 
intoxication, incapable, if their evidence were true 
in fact, either of understanding or of making any 
instrument of this kind. The peculiar relation, 
too, of this woman to the life of this man, cannot 
be put aside. He bequeathed to his mistress and 
his illegitimate children, all that he possessed ; 
and there is no doubt in my mind that the 
defendant, his lawful son, might very well- 
looking at his father's habits of life, and the 
peculiar relation of this woman to him, and to 
the fact that he had bequeathed everything to 
his mistress and illegitimate children — think it 
within his duty to bring the circumstances before 
the Court for investigation ; nor, I think, ought it 
to be lost sight of, that he had given all to his 
mistress and illegitimate children, without any 
apparent reason, to the absolute exclusion of his 
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legitimate son, the defendant. He does not give 
bim even the old, poor bequest of a shilling — he 
does not '*cut him off with a shilling." The 
defendant might very well regard the will with 
suspicion. It is not in the usual course of nature 
that a man who has a son who has given no 
offence apparently, and whose life so far as I can 
discover was not very bad, should so act It 
appears that the son was occasioiiaUy given to 
taking a little too much drink ; but in the eyes of 
a man so much devoted to it himself, it could 
hardly be a sufficient reason to disinherit his son 
that he was following his father's very bad 
example in life to the small extent he seems to 
have done. He does not seem to have been very 
intemperate ; he seems to have strayed occasion- 
ally from the strict path of temperance. I think 
there was reason for him to subject this will to 
the test of this action, as he has done. It is a 
pregnant fact that the first will propounded was 
withdrawn, and the second, which was settled to 
the satisfaction of the jury, and — I may say — to 
my own satisfaction, was produced. True it was 
not produced from the possession of this Miss 
Lyons; still it was produced under, I think, 
circumstances which might fairly justify some 
degree of suspicion. Then there is another 
matter which I think ought fairly to be regarded 
in defendant's favor on an application of this 
kind, that is, that there was the positive evidence 
of respectable persons that his father was drunk 
on the morning that will was alleged to have 
been made. We cannot be surprised at his con- 
testing the will; indeed he would have fallen 
short of his duty, had he not done so, because a 
person who does is regarded as the friend of the 
Court. It is essential that the Court should be 
well informed before granting probate of a will ; 
therefore the defendant has a right to demand 
that there shall be a cross-examination of the 
witnesses to the will, and he does not go too far in 
requiring full proof of the state of mind of the 
testator at the time he executed that will where 
the circumstances justify suspicion. This being 
my view upon the facts of the case, it only 



remains to follow authorities in cases not unlike 
this, and to affirm the principle that the Court 
will grant costs to the opposing party, and not 
inflict costs on him when the testator has by his 
own life and conduct, and the parties who take a 
beneficial interest under the will, have, by their 
peculiar relation to the testator, and their 
peculiar share in his life, cast such a degree of 
doubt upon the fact of the execution of the will 
in due form and under circumstances when the 
testator was likely to understand it. The cases 
which I follow, and which were cited by Mr. 
Power and Mr. Lilley, are MitcMl and another v. 
G^rd and another ; and the later cases of Orton r. 
Smith, and Dame* v. Gregory and othere. The 
order of the Court will be that the costs of plain- 
tiff and defendant be paid out of the estate. I 
see no reason for depriving her of her costs; 
although there was a sufficient case to justify the 
enquiry, I do not see any misconduct on her part 
as a reason why I should deprive her of her costs 
out of the estate ; but defendant shall also have 
his costs out of the estate. 

Solicitors for plaintiff: Chambers, Bruce j* 
MeNab. 

Solicitors for defendant : WiUon ^ Wikon. 



IN CHAMBERS. 



Msnr, J. April 28th, 1886. 

nr THE HATTER OF PROCEEDINGS FOR LIQX7IDATI0N 
WITH THE CREDITORS OF JOHK HENRY PENGELLY. 

7%e Insolvency Act of 1874, s. 202, cl. S-^Petition 
for liquidaium — Statement of assets and debts — 
Registration of resolution. 

Unless the debtor prodaces at the meeting of his creditors 
a statement of his assets and debts, with the names 
and addresses of his creditors, a resolution that the 
a£Eairs of the debtor are to be liquidated by arrange- 
ment cannot be registered. 

Helliear applied for directions to the Eegistrar 
to reg:ister the special resolution of a meeting 
of the creditors, notwithstanding that no state- 
ment of affairs had been filed. A meeting 
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was held on 19th April; no statement of affairs 
was produced thereat; and a special resolution 
was carried by the creditors for liquidation by 
arrangement. 

Sections 179 & 202, and Eules 234, 208, 218, & 
229 of The Imolveney Act of 1874, referred to. 

Mein, J., referred to Ex parte Stdey, In re Sidey, 
24, LX» N.S., 401, and refused the application, 
on the ground that, if he complied with Mr. 
Hellicar's request, he would be nullifying the 
strict provisions of an Act of Parliament, which 
he had no power to do. 



IN INSOLVENCY. 



Meix, J. 



Apnl 28th and dOth, 1886. 



IX THB nrSOLYZNT ESTATE OF JOHN HENBT 
BENNETT. 

The Imohency Act of 1874, s. 167, el. S^CertiJl- 

cats of dieeharge after special reeolutian of 

creditors. 

The Court may not disagree with a rcsolation of creditors 
that the insolvency has arisen from circamstances for 
which the insolvent cannot justly be held responsible. 

On 28th April, Bemaye^ on behalf of the insol- 
vent, applied under subsection 2 of section 167 of 
The Insolvency Act of 1874, for a certificate of 
discharge to be granted to the inaolvent. Insol- 
vent's affidavit, and a report of the insolvent's 
trustee, H. Parker, had been filed, and were read. 
The trustee was present. 

Mein, J., adjourned the hearing until Friday, 
30th April, and made an order directing the 
insolvent's trustee to, in the meantime, furnish a 
full report, setting forth the nature of insolvent's 
business transactions, the causes of his insolvency, 
the amount of debts proved and assets realized, 
and stating whether the insolvent had assisted in 
the realization of his assets. He said the report 
now filed was a most meagre one, and was of no 
assistance to the Court, as it contained no informa- 
tion as to the trade and dealings of insolvent, and 
the mode of carrying on his business, and merely 
states that no preferent dividends have been paid. 
[7w re L. Severin, 1 Q.L,J., 59, referred to.] 



On «30th April, Bemays read a further report of 
the trustee, which had been filed, giving the in- 
formation directed. 

His Honor now said that the report of the 
trustee now filed disclosed that the insolvency 
was due to unprofitable speculations in mining 
shares ; that, if the decision rested with himself, 
he would be unable to arrive at the same conclu- 
sion as tke creditors that the insolvency had 
arisen from circumstances for which the insolvent 
could not justly be held responsible. The learned 
Chief Justice had, however, decided in the case 
of Harrison in 1876, that it was not left to the 
Court under the 2nd clause of sec. 167, to say 
whether the resolution of the creditors was 
correct or not. Following that precedent; and 
holding the same opinion, it appeared to hirn that 
he must grant the certificate, unless there was 
evidence that the insolvent had made default in 
giving up to his creditors the property required 
by the statute to be given up, or was being 
prosecuted as a fraudident debtor. The evidence 
before the Court showed that neither of these 
conditions existed; and the certificate would, 
therefore, be granted. 



IN CHAMBER^}. 
Mein, J. May 4th, 1886. 

0SB0R17E Ain> OTHERS V. MORGAN AITI) 01 HERS. 
MARTnr AND OTHERS V. MORGAN AND OTHERS. 

Costs — Taxation — Party and party — Fees of Senior 
Counsel for settling demur i^r — Employment of 
three Counsel. 

On taxation of costs as between party and party, when the 
case is of great importance, owing to the magnitude 
of the interest at stake, and the novelty and difficulty 
of the questions of law involved, the costs of senior 
counsebsettling a demurrer to the whole claim will be 
allowed. 

Solicitors* conferences with counsel as to demurring will ' 
also be allowed. 

As a rule, the costs of a second junior counsel on the hear- 
ing of a demurrer will not be allowed. 

This was a summons to review the Begistrar's 
taxation of the defendants' costs of successful 
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demurrers. The matters in dispute are referred 
to at length in the judgment. 

*Mr. Srown (of S&et Jonet, Brown, and Jonei), 
appeared in support of the summons. 

Mr. £^ram (from the office of Wihonand Wihon) 
appeared to support the Registrar's taxation. 

The following cases were referred to :—/b<^r 
V. Dwies, 2 N.R., 850 ; Pearee v. Lindtay, I D.F. 
ft J., 573 ; SmM v. Bulhr, 19 Eq. Ga., 480 ; 
Eirkwoodv. WebsUr, 9 Ch. Div., 289 ; In r$ Broad 
V. Broad, 15 Q.B. Dir., 420 ; L$ May v. Welch, In 
r$LeMay,W.N., Oct. 1886, p. 180; iT.JF. 2?y. 
Cb. t?. Jackson, 22 W.R., 629 ; and Young ^ Co. v. 
Ballarat j* BaOarat E. JTaier Commmioners, 6 Vict. 
Law Rep., 14. 

Mein, J. : In these cases the defendants de- 
murred to the plaintifGs' statement of claim, and 
their demurrers were allowed with costs. On the 
taxation of the costs, the Registrar refused to 
allow (1) costs of senior counsel for settling the 
defendants' demurrers; (2) costs of the defen- 
dants' solicitors' conferences with counsel as to 
demurring; and (3) costs of a second junior 
counsel on the hearing of the demurrers. The 
defendants have applied by summons for a review 
of the taxation of the Registrar on these points. 

(I.) There can be no doubt that, in most cases, 
upon a taxation between party and party, the 
taxing-officer should not allow more than one fee 
to counsel for settling a demurrer. I have, how- 
erer, been unable to discover any case in which 
the propriety of seeking the assistance of a senior 
counsel has been discussed. In the absence of any 
Buch authority, the question should, I think, be 
decided upon the ordinary principle, which has 
been laid down for the guidance of taxing 
officers, that, upon a taxation between party and 
party, the successful litigant shall be allowed 
such oosts as a reasonable and prudent man, 
acting with ordinary prudence, would incur ; the 
burden of proving the necessity for incurring any 
unusual oosts resting with the person who claims 
for them. Applying that rule to these cases, the 
question to be decided is — have the defendants 
Blown any necessity for the employment of the 



senior counsel ? I think that, having regard to 
the great importance of the suits, and the magni« 
tude of the interests involved, this question may 
fairly be answered in the affirmative. In each 
case the title to property of enormous value was 
at stake, and the questions of law to be considered 
were both novel and difficult. All these circum- 
stances, in my opinion, justified the defendants 
in incurring the unusual expense of having their 
demurrers settled by two counsel; and the 
Registrar must review his certificate accordingly. 

(2.) The Registrar must also review his cer- 
tificate in respect of the conferences of the defen- 
dants' solicitors with counsel as to demurring. 
Conferences of this nature are not unusual, and, 
as a rule, result in the saving of costs. {Einutt v. 
Partridge, 11 W.R., 715.) 

(3.) With respect to the employment of a 
second junior counsel on the hearings of the 
demurrers, I do not feel inclined to interfere with 
the discretion exercised by the Registrar. Only two 
counsel could be heard on.the arguments. The 
general rule is not to allow more than two counsel 
as between party and party ; and it has not been 
shown that any special necessity existed for the 
employment of a third counsel. The arguments 
in both cases did not occupy two days. During 
the first day the third counsel was not present, 
and he only appeared on the second day at the 
close of his senior's argument in reply. He could 
not, therefore, have rendered any important assis- 
tance to the other counsel ; and the Registrar 
properly refused to allow his fees and the costs 
consequent upon his employment. 

There will be no order as to the costs of this 
application. 

Solicitors for plaintifils: Wilson and Wilson, 
agents /or Horace Tozer, Gympie. 

Solicitors for defendants: Bees Jones, Broton, 
and Jones. 
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LiLLBT, C.J., 



April 5th, 1686 



IN 



THE WILL OF WILLIA3C FBXDBBICX ABOHBOLD 
CLkBXBf DS0EA8SD. 

Will~'Admin%itrtai(mr^Ab90nc$ of AiUitatian 

CUm: 
FhwiT had applied to the Begistrar for 
Graham Lloyd Hart, the duly oonstitttted attor- 
ney of Harold Lrving Olarke, the brother and 
sole executor of the deceased, that administration 
with the will annexed be granted him as such 
attorney. 

The will was executed at Wellington, New 
Zealand, on the I9th March, 1885, and deceased 
cBed at Auckland, NlZ., on the 17tli April, 1885. 
Two witnesses attested the execution of the will, 
but there was no attestation dauae to shdw that 
it was executfid by the testator in the presence of 
both witnesses, or that they had attested the 
same in the presence of each other, or of the 
testator, and in the absence of such proof, the 
Begistrar refused administration with the will 
annexed. 

Harold Lilley (Hart if FlowerJ now applied 
before The Chief Justice for an administration 
order, on the affidavit of deceased's brother, H. I. 
Clarke, the executor appointed by said deceased. 
In it he swore that the whole of the will was in 
the handwriting of deceased, and that the signa- 
ture thereto was also in deceased's handwriting, 
but that he did not know either of the witnesses 
nor their handwriting, and after diligent inquiry 
and search, had been unable to discover traces 
of either of them. Proof as to the handwriting 
of deceased was also furnished by Jabez Jones 
Clarke, the father, and by Irene Pauline Clarke, 
the widow of deceased, both of whom testified 
that the will of which administration was sought 
was in the handwriting of deceased, and that the 
widow was the sole legatee. 

His Honor adjourned the application for 
farther enquiry as to the witnesses, and for proof 
that there was no issue of the marriage. 

On 17th May a further affidavit was filed by 
H. I. Clarke, the executor, to the effect that he 



had ascertained that a few days subsequent to 
the execution of the said will one ** H. Evans," 
one of the attesting witnesses, sailed from Wel- 
lington, for England, in the 8.8. « Doric"; no 
due had been found as to the whereabouts of 
''G^rge Jame^," the other attesting witness, 
and that he believed they were tourists passing 
through New Zealand at the time; and further, 
that there was no issue of the marriage. 

His Hokour, after referring to the circuic- 
stances of the case, and to the fact that the 
father of the deceased, who would divide the 
estate with the widow if there was an intestacy^ 
was actually seeking to establish the will in favor 
of the widow alone, ordered that administration 
with the will annexed be granted as prayed. He 
referred to In ike goodi of Hux, 46 L.J., P.M. & 
A., 89 ; In the goods of Ni^, 34 L.J., P.M. & A., 
30; Koaway v. Koilway, Gilb. £q. Ca. 190, p$r 
owriam (Williams' Executors, p. 1357) and 2 P. 
Wms. 344 ; and Stanley r. Stanley, 1 Atk., 457. 

Solicitors for executor : Hart if Flower. 



Lillet, C.J., 



May 7th, 1886. 



KELLT V, BRn>[>l AND AXOTaSB, EXSOUTOBS OF 
THS WILL OF PATUCK XENXA, DSCBASXD. 

Life Ineuranee Act {43 Vict, No. 8)^Judieatur0 
Act {40 Viet, No. 6\ 0. U—Final Judgment. 

Summons for leave to sign final judgment for 
amount on writ, and costs to be levied against 
defendants as executors of the will of Patrick 
Kenna, deceased. 

The facts are as follows: — The property of 
Patrick Kenna consisted of teams and other goods 
of the value of about £600, and a policy of 
insurance on his life, which had been in 
existence for more than three j'ears prior 
to his death. Without the amount of the 
policy there would not be sufficient assets to pay 
plaintiff's and other claims in full. Defendants 
claimed that by the provisions of the 2nd section 
of the Life Insurance Act of 1879, the life policy 
was not liable to be made available for payment 
I of deceased's debts. 
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Chambers applied, on behalf of the plaintiff, 
under 0. 14, for leave to sign judgment; the 
words of the will were : — " After payment of my 
just debts • • • I give devise and bequeath 
all my real and personal property whatsoever 
and wheresoever and of what kind soever that I 
am possessed of at the time of my death ; " aad 
they took away the protection of the Statute. 
He cited In re Edufin LetcU (unreported). 

Power opposed the summons on behalf of the 
defendants' executors. 

The JRegUtrar produced tbe filed papers In re 
Lewie. 

LiLLBT, G.J., said: The question here is, 
whether the words of the will do not take away 
the protection of the Act? If the deceased had 
chosen to give the interest in this policy away he 
could have done so; he could have assigned it. The 
case In re Lmoie is reported as follows in the 
dmbane Courier of 4th Deer., 1880 :— ** In Cham- 
bers, before His Honor The Chief Justice, in the 
matter of the trustees of the will of Edwin Lewis, 
late of Brisbane, builder, deceased, and of the 
Tnuieee and Ineapaeitated Pertone Act, Mr. Mac- 
pherson, for the administrator (J. W. Heal), 
appeared in support of a petition for the advice 
and direction of the Court. Mr. Cansdell, 
instructed by Mr. Porter, appeared on behalf of 
the widow and children. This was an adminis- 
tration with the will annexed, and from the will 
it appeared that the testator had made certain 
directions for the payment of his debts. He had 
left insurance policies to the amount of £1,200, 
and after paying off an advance made by the 
bank out of proceeds of these policies, there was 
a residue of £547. The administrator now 
sought for directions as to whether this sum was 
to be appropriated for the benefit of the creditors 
of the estate, or whether it should be handed 
over to the widow. His Honor directed that the 
creditors were entitled to the sum, and ordered 
that costs of all parties should be paid out of the 
estate.'' The words in Edwin Lewis's will as set 
out in the petition referred to, and produced by 
the Begistrar, are : — " I give devise and bequeath 



all my property real and personal whatsoever and 
wheresoever situated and of what nature or kind 
soever the same to be (subject to the payment of 
my just debts funeral and testamentary expenses) 
unto The Honorable William Hemmant of Break- 
fast Creek near Brisbane ♦ ♦ ♦in trust," 
&c. The creditors here are entitled to the fimd. 
1 order then that plaintiff be at liberty to sign 
final judgment according to summons; let costs 
of both parties be paid out of the estate. 

Solicitors for plaintiff: Chamhere, Bruce Sf 
McNah. 

Solicitors for defendants : Hart Sf Flower. 



IK IHSOLVEKCY. 



LtLLSY, C.J. 



May 7th, 1886. 



nr THE HATTER OF ARTHUB JAMES TUB^TBTTLL, OF 
NAREA WARREN, COUNTY OF MORNINQTOV, 
VICTORIA, GRAZIER, AN INSOLVENT. 

Bankruptcy Act {Englieh) of 1888, 8eet. 118. 

Whenever the Sapreme Court of Qaeensland has aathority 
npon a request made to it for its aid by any other 
Court within her Alajesty's dominions, such request 
containing no mandatory words, but merely words of 
request, this Court will give its aid so far as it has 
jurisdiction and power to do so. 

Insolvent's estate had been sequestrated by 
order of the Court of Insolvency at Melbourne, on 
the 2dth November, 1884 ; the trustee, Mr. T. J. 
Davey, accountant, of Melbourne, had been ap- 
pointed on the 1st December ; on the 23ird of that 
month insolvent left Yictoria, and came to Queens- 
land; and about the 8th April, 1885, was con- 
victed of felony at Bockhampton ; and was now a 
confinee of H.M. Penal Establishment at St. 
Helena, Moreton Bay. 

Upon application by the trustee, the Insolvency 
Court at Melbourne made an order on the 23rd 
March, 1886, granting leave to the trustee to 
examine the insolvent before the judge or proper 
officer of the Insolvency Court at Brisbane, at 
such times and places as that Court might . 
appoint ; and further that a request under sec- 
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tioa 118 of The Ba}ikrupiey Act of 188S, 46 & 47 
Vic, cap. 52, abould be made by tbe Court of 
Insolvency at Melbourne to the Insolvency Court 
at Brisbane, requesting the latter Court '* to act 
in aid of, and to be auxiliary to, this Court, for 
the purposes of taking such proposed examina- 
tion, and of forwarding the transcript thereof, 
when so taken, to this Court." 

Such a request was made to this Court, and 
upon the affidavit of Mr. J. H. Flack, partner of 
Mr. Davey, to which were annexed sealed copies 
of the order and the request, 

Lilhy now moved on behalf of the trustee 
under the ^provisions of the Victorian Iruohmey 
Act of 18/1, the Bankrupiey Act of 1883, 46 & 47 
Yic, cap. 52, and the Queensland Imolvency Act 
of 1874, for an order for a commission to Mr. W. 
Bell, a commissioner of both this Court and of the 
Supreme Court of Victoria, to take the evidence of 
the insolvent, at such time and place as he should 
appoint; an order for the attendance of the 
insolvent for the purpose of the examination; 
and an order that the original transcript of the 
evidence be forwarded to the Court of Insolvency 
at Melbourne. 

C. A. V. 

On Friday, 7th May, Bymn appeared on be- 
half of the trustee, to hear judgment. 

LiLLXT, C.J., then deliveredjudgment as follows: 
— This is an application made for the first time 
under the English Bankruptcy Act of 1883. The 
Supreme Court of Victoria, in its insolvency 
juriadiction, haa requested thi» Coxat to act in aid 
o^ and to be auxiliary to, the Victorian Court, 
for the purpose of taking the examination of the 
insolvent Tumbull, touching his dealings and 
transactions with his creditors, and with one, 
Peokham Bugg, formerly in partnership with him 
and now insolvent, and touching the dealings and 
transactions of the said partners, or one of them, 
with one David Henry. Mr. Lilley moved on the 
authority of section 118 of the English Bank- 
ruptcy Act for a conunission for the puxposes of 
such examination. That section is as follows : — 
'< The High Court, the County Courts, the Courts 



having jurisdiction in bankruptcy in Scotland and 
Ireland, and every British Court elsewhere having 
jurisdiction in bankruptcy or insolvency, and the 
officers of those courts respectively, shall severally 
act in aid of and be auxiliary to each other in all 
matters of bankruptcy, and an order of the Court 
seeking aid, with a request to another of the 
said Courts, shall be deemed sufficient to enable 
the latter Court to exercise, in regard to the 
matters directed by the order, such jurisdiction as 
either the Court which made the request, or the 
Court to which the request is made, could exercise 
in regard to similar matters within their respective 
jurisdictions." Whenever thisCourt has authority, 
upon a request made to it for its aid by any other 
Court within her Majesty's dominions, such 
request containing no mandatoxy words, but 
merely words of request, this Court will give its 
aid so far as it has jurisdiction and power to do 
so. Under the authority then of the Imperial 
statute, and in aid of the Victorian Court, I do 
order that a conunission issue to Mr. William Bell, 
a commissioner of this Court, to take, at such time 
and place as he shall appoint, the evidence of the 
insolvent Tumbull ; the insolvent to be brought 
up for examination in custody of the keeper of the 
prison or penal establishment ; the original evi- 
dence to be returned under the hand of the com- 
missioner to the Supreme Court of Victoria, with 
certificates of the conunissioner, and of the 
Begistrar under the seal of this Court, appended 
to the instrument of request firom the Supreme 
Court of Victoria. 
Solicitors for trustee : Sari and Fhwer. 



MAY SnnNO OF THK FULL COURT. 

KswToir f7. o'dbiscoll avd oxhxbs. 

Licemed Hawicn Actc^lS Fiet., No. 86, s. 98-- 
16 Vict., No. 4-^83 Fid., No. ll—Eawicr. 

Tbe appelUnt had rented an allotment in Ipawfcb,and 
his goods were forwatded by train to Ipawiofa to the 
hotel where he resided ; at night they were placed la 
a movable conveyance and taken to the said allot 
men! ; platforms were ran oat on trestles from the 
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liottom of ilio vehicle, ami a gas-pipc was carriod up 
from the gionnd into the Tehicle and lighted. The 
goods were then sold from the vehicle, and delivered 
to the parchaacrs by servants of the appellant who 
ran along the said platforms. 
Jteld, Mcin, J., diMMttUitnUt that the appellant was not a 
hawker within the meaning of 13 Viet^ No. 36, s. 23, 
and tliat there must bo a eontinnons moving in the 
eonrse of his business. 
JfM, also, that in constroing a penal statate, it most be 
clear, beyond a nsasonable doabt, that the defendant's 
act was within the meaning of its prohibition. 
Tnis was a motion to make absolute a rule nm 
of a proliibition. 

The appellant had been charged and convicted, 
by the Bench at Ipswich, of carrying on the busi- 
neas of a hawker at Ipswich without having first 
obtained a license so to do, contrary to the Acts 
relating to hawkers and pedlars— 13 YicL, No. 
36, 16 Vict, No. 4., and 33 Vict., No. 11. 

The rule was granted on the grounds that — I, 
ihore was no evidence to support the conviction ; 
2, the conviction was against evidence ; 3, the 
evidence did not show that defendant was a 
hawker within the meaning of the Hawkers Acts; 
4, or that ho carried on the business of a hawker 
within the meaning of tho«e Acts; and 5, no 
offence was alleged witliin the meaning of the 
Acta. 

The facts are briefly that appellant had carried 
goods from Brisbane to Ipswich, and had 
deposited them at the hotel there where he was 
staying; that he had rented a vacant allotment 
id Ipswich to which he conveyed his goods in a 
]ai^;o carriage or van each night ; that there the 
sides of the carriage were opened ; and from the 
carriage were run out narrow platforms or stages 
on trestles ; that a gas-pipe was run up through the 
carriage, and the carriage lit by gas ; that the 
sides and wheels of the carriage were closed in 
with canvas ; and that there was a cover on top 
which could be put up or down according to the 
weather. Appellant sold various goods from this 
structure : naming the price he would take, while 
several attendants ran with the articles along the 
platforms into the crowd and found customers. 

lUalf Lilley with him, appeared for appellant; 
BniU^e, A.G., Power with him, for the justices. 
Z 



BniMffe, A.O.: Submitted that the evidence 
disdosed that defendant was carrying goods about 
for sale in a movable conveyance, and that he sold 
them from a movable conveyance in contravention 
of the provisions of sections 2 and 23, of the 
Hkwker% Aei of 1849. There was no difference 
between the vehicle used by him stopping for 
several hours on the vacant ground, and the 
hawker's vehicle stopping for a few minutes at a 
man's door while effecting a sale. Appellant wont 
from his hotel, carrying goods, and stopped at the 
vacant allotment. His carriage was contrary to 
the idea of a shop, for he moved it from Brisbane 
to Ipswich, and from the yard of the hotel to the 
allotment. 

LUUy, a J. : This is a penal statute. And 
why should a shop not be on wheels P Besides 
he paid rent, and probably rates. 

BniMffe, A.G.: The only difference between 
appellant and an ordinary hawker was that he 
stopped several hours while selling, and the 
hawker stopped a few minutes. 

Power followed, and referred to Mtnton v. Hope, 
2 Beet Sf Smiih, 498. 

IdUey, C.J. : It is reported also in 31 L.J.^ 
M.O., 191. 

Power referred to Beane, qui turn v. Ktnf^ 
4 B. & Aid., 617. 

Beat for appellant. The question was, was 
appellant carrying the goods about for sale P In 
the first place he was on his own premises, and 
selling from a permanent fixture. There was the 
gas-pipe; and there were the trestles and plat- 
forms attached to the carriage, and the canvas 
round the bottom, and available for a cover. 
It was certainly a fixture ; it could not be moved 
then; so there could be no carrying about for 
sale there. In carrying his goods from the hotel, 
he was moving them, not carrying them about 
for sale. 

Harding^ J. : He must be carrying and offer- 
ing the goods for sale at the one time. 

Beat: Yes; the conjunction of the two acts 
was the point. All merchants had to move their 
goods from the wbarf or ship to their warehouse. 
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and 8o forth. The cases cited by Mr. Power 
related to English Acts, and not to this case. 
There was Iiere no evidence that there was 
concurrently a moving about and a canying on 
business. 

C. A. V. 

On Wednesday, 1 9th May, the following judg- 
ments wore delivered : 

liiLLBY, C.J. : In this case the applicant for 
the prohibition, Mr. Newton, was summoned in 
Ipswicli for a breach of the Ht^ok&rs Act; he 
was charged with hawking without a license, and 
a penalty, I think of £30, was inflicted on him 
by the justices. Tlie facts 4^^ar to be these : 
tliat ho had rented an allotment in I^iswich, — 
was in fact tenant or lessee of the allotment in 
the town of Ipswich at a weekly rent ; that his 
goods wore fonvardod by train to Ix)swich to the 
hotel whore he was residing; that they were 
placed in a van, or cart, or dray — at all events in 
a movable conveyance ; and, in that, taken at night 
to this allotment of which he was tenant ; and that 
there something like platforms or stages were run 
out from the vehicle, the bottom of the vehicle and 
these stages being enclosed by canvas, and a gas- 
pipe was carried up from the ground into the von 
and liglited. Therefore it became a kind of fix- 
ture ; not actually attached to the freehold, but it 
ceased to be for the time being a moving convey- 
ance, though, wlien these impedimenta were 
removed, it would be movable, it being still on 
wheels. There was a sale, and, so far, ho was 
selling from a movable conveyance, but selling of 
course on his own allotment. The question really 
is, was ho, looking at all the circumstances, a 
liawker according to the Act ? Section 23 defines 
the kind of hawking, which shall be within the 
statute. By that section it is enacted that a 
"selling or offering for sale goods carried about 
on the person or on any animal or in any 
movable conveyance whether by land or water in 
any city town street road or place within the said 
colony shall be deemed to be carrying on the 
business of a hawker or pedler within the mean- 
ing of this Act." Now, reading that deiinition 



standing alone, and bringing one's knowledge of 
the ordinary affairs of life to bear upon it— one's 
conception of the pedler or hawker— it seems to 
me that the selling or offering for sale goods, 
carried about on the person, on any animal, or in 
any movable conveyance, is associated with a 
Vioving about during the canying on of business 
— with what may be called perambulation. A 
merchant who trucks goods up to Ipswich may bo 
said to be canying goods about in a movable 
conveyance; — they must go to his store, and in 
this case the man who was dealing in this way 
must necessarily get his goods to the place of 
sale. But it appears to me that the meaning of 
the statute is that there must be continuous 
moving in the course of his business. It is 
perfectly true, as the Attorney-General said, that 
there must be a halt. A man who goes from 
door to door seeking his customers, which I 
regard as hawking, or about the street of a town 
or along a road, goes about and finds a customer 
in answer to his outcry, or knowing him to be a 
pedler. There must be a pause for the trans- 
action of the sale, — that is perfectly dear; but 
that is to be, I think, veiy broadly distinguiahed 
from the case of a man who takes a fixed place 
of business, — an allotment, — puts up a rough 
tent, or booth, or van, which really may be in the 
strict definition a shop, and there carries on his 
business. I think he is not within the ordinary 
notion of a hawker or pedlar ; and we can only 
judge the language of the Legislature, unless it 
is expressed to the contrary effect, by the common 
everyday meaning of the words it uses. The 
Attorney-General has drawn attention to the 
proviso of this clause, and probably at first sight 
it creates some difficulty — one not easily got over 
at first. But in construing a penal statute it 
appears to me that it must be perfectly manifest, 
clear beyond a reasonable doubt, that the defend- 
ant's act was within the meaning of its prohibi- 
tion, before wo can assent to the infliction or 
exadion of the penalty. Now the proviso is an 
express exception of certain acts of hawking, which 
the Legislature says would be undoubtedly acts of 
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hawking, if the statute had not excepted them from ; 
the general definition, or which might possibly 
hare fallen within the general definition without 
this proviso ; though, I think, some would not be 
acts of hawking even if the proviso were not there. 
Take for instance — "provided that nothing con- 
tained in this Act shall be ^nstrued to prevent 
any person from selling or offering for sale any 
printed newspapers " ; would that act per 9$ be an 
act of hawking? Certainly not It simply is 
this, you may carry about a newspaper for sale in 
any city or public place, but that shall not be an 
act of hawking. The same rule of interpretation 
will apply to canying about milk, fish, or other 
articles; nor shall the Act ''prevent the actual 
maker or the children apprentices agents or 
servants of and residing with the maker of any 
goods from selling or offering for sale the same 
in any such city town street road or place." 
That would not be an act of hawking ; but there 
is a carrying about. The selling of a piece of 
lace made by a girl would not be an act of hawk- 
ing, although she carried it about. It seems to 
me essential always to bring that in — carrying 
about. Another exemption is selling "in any 
house or shop occupied by the person so selling 
or offering to sell the same." Then again the 
idea of moving about is not excluded. The 
owner of a shop may take his goods in the street 
and cany them about and effect a sale and 
become a hawker ; but if he keeps them within 
hie own place he is not liable to the penalty. 
This man did not do that ; he had his booth on 
the allotment; if he had gone about with his 
goods and said, "I am here in Brisbane for the 
sale of certain goods," — or in Ipswich — he would 
then sell them by act of public outcry, and would 
be hawking. But, if he had said "come down 
to my place on my allotment and I will sell, them 
to you," that would not be, in my sense of this 
statute, an offence under the Act. The only 
effect of the proviso is that there are certain 
things you shall do which shall not be acts 
of hawking. The question of whether there 
is hawking in other acts must depend on the 



opening part of the section. What is there? 
Carrying " about on the person, or on any animal, 
or in any movable conveyance," during, I think, 
the transaction of business. That is my view of 
the section. My judgment will be that the rule 
must be made absolute. 

Habdino, J. : The facts have been sufficiently 
stated by His Honor, The Chief Justice. Dealing 
with these facts as so stated, I shall deliver what 
is my view of the law in this case. Speaking 
generally, a man is entitled to do whatever he 
likes, provided he does nothing which the law 
forbids, or that he omits to do nothing which the 
law directs him to do. That is a wide definition ; 
but it is practically correct, I think. Starting 
with that, Newton, in this case, was perfectly 
entitled to do what he liked on the allotment of 
land hired by him in Ipswich, unless he was 
doing there something that was forbidden by law, 
or unless he was omitting to do something which 
he was directed to do by law. Now, he was 
engaged on that van in selling certain goods, 
which at the time of the sale were on the land. 
Was he forbidden to do that ; or, in doing that, 
did he omit to do anything which the law 
required ? The question here is, did he require 
a hawker's license to do that ? Section 2 of the 
Act is a prohibition to persons selling in certain 
ways, unless they are licensed. " It shall not be 
lawfid for" certain "persons not being already 
licensed, or being so licensed from and after the 
expiration of such license to carry on the business 
of a hawker or pedler in any place whatsoever 
in the said colony without having previously 
obtained a license as hereinafter directed ; " and 
if a person does so, then it enforces that direction 
by offixing a penalty to the breach of it. The 
question, to my mind, is, did Newton for the 
purpose of selling goods on his land, at the time 
he sold them, require a hawker's license? In 
order to answer that, we have to ascertain what 
is a hawker. Now that is cootained in the first 
five lines of the 23rd section of the Act. "And 
be it enacted that the selling or offering for sale 
goods cavried about on the person or on any 
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animal or in any moyable conyeyance wheiher by 
land or water in any city town street rood or 
place within the said colony shall be deemed to 
be carxying on the business of a hawker or pedler 
within the meaning of this Act" That is the 
definition of a hawker, — "selling or offering for 
sale goods carried about." To my mind that 
means, being ready and willing to sell whenerer 
there was anybody to buy; offering to sell con. 
tinuously, whether there was anybody to buy or 
not, goods which were being carried about at the 
time of the selling or offering for sale ; so that, 
shortly, the d^nition of a hawker would be, a 
person canying about goods, and all the time he 
was carrying them about, being ready and willing 
to sell them, and offering them for sale. That 
being so, unless there is something else in the 
section, Newton, on his piece of land, was not 
carxying about goods, and, during the time he 
was canying them about, was not offering them 
for sale. They had a fixed location on his piece 
of land, and were not being carried about the 
city. It is necessary always that goods should be 
first brought to the place to be sold. A pumpkin, 
if you sell it from the yine, is growing there ; but 
if you sell it iiway froni the yine, it ihust be 
brought from it, and carried to where it is sold ; 
so with all goods. Is there then anything else in 
the section ? The rest is not a prohibition, but it 
is an exception from the definition of a hawker. 
In other words, it says this — ^If we haye enacted 
a definition of a hawker, which is so large that it 
will embrace persons that we do not desire to be 
embraced in it, we will make it dear by saying 
those persons shall not be in that definition. It 
goes on to say, howeyer large that definition may 
be, the persons enumerated thereafter are not to 
be affected by it; but it does not go on to say 
that, if there are others, if we haye not made that 
definition large enough to embrace eyeryone we 
wish to embrace, it shall receiye a larger meaning 
for that purpose. The question in eyexycase is, 
does the person fall within that definition? 
AeooWling to my reading, and to the way I haye 
cott sid e rod it , I think Newton was not a hawker, 



and that he was not carrying about his goods, 
being ready or willing to sell, or to offer for sale 
about " any city town street road or place within 
the said colony." He was upon his fixed locatioD, 
and I think he was exercising nothing more than 
his legal rights. I ^ think my decision must be 
that pointed to by the learned Ghief Justice, that 
the rule be made absolute. 

Hun, J. : I regret that I haye been unable to 
arriye at the same conclusion as the other mem- 
bers of the Oourt, with regard to this subject 
It appears to me that the appellant comes irithin 
the definition of a hawker in the 28rd section of 
the Act. Beading that section throughout, and 
taking into consideration the exceptions that the 
Legislature found it necessary to make, and 
also haying regard to the circumstances under 
which the Legislature contemplated that applica- 
tions for hawkers' licenses should be made, partly 
embodied in the 3rd section, and partly in the 
form of the application for a license, and of the 
license itself, it appears to me that the true 
interpretation of a hawker is, any person who 
sells or offers for sale in any dty, town, street, 
rood, or place within the colony, goods lie has 
carried on his person, or on any animal, or in any 
moyable conyeyance for the purpose of selling, 
either frt>m his person, or from that animal, or 
from that conyeyance ; and I am of opinion that 
the &cts of this case show that the appellant 
came within this interpretation. He had carried 
goods about in the town of Brisbane, in his 
yehido, for the purpose of selling them from that 
vehicle, and he executed that purpose. He Aen 
conyeyed similar goods to Ipswich for a rimilar 
purpose, located them there in a particular qpot, 
and night after night, took them from the place 
where he had stored and located them, in the 
same yehicle, or conyeyance, to the allotment 
which he had rented, and there sold them trcm 
the conyeyance. It is, I think, immaterial, what 
the distance was he had to travel, what quantity 
of goods he sold, or how long he staid at the spot 
where the sale was effected. A person who 
carries about goods in a conyeyance on land or 
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sett, and brings them to a particnlar spot, and 
sells- at tluii particnlar spot from the oonveyanoe, 
nnless he oomes within the proviso to the 23rd 
section, is a hawker n^^thin the meaning of the 
Act He actoaUy cannlyt sell during the progress 
of locomotion; he mnst stop; but so long as he 
carries goods about in a conyeyanoe with a View 
to sell therefrom, he is a hawker. The proviso 
of the 28rd section, excepting from the provisions 
of the statute sales in markets or fairs, or in a 
house or shop occupied by the vendor, would be 
otherwise meanin^ees. This exception would 
liave been wholly unnecessary, if the Legislature 
had not intended by the earlier portion of the 
section to provide generally that the selling any- 
where of goods that had previously been carried 
in any of the modes mentioned with a view to 
sale would constitute the person so seUing a 
hawker. The effect of the proviso is, that the 
hawker need not, so long as he sells within a 
house or shop occupied l^ himself, procure a 
hawker's license. I have,come to the conclusion, 
therefiire, that the rule should not be granted. 
It is very probable that this opinion will turn out 
to be unsound; and it is with great hesitation 
that I venture to differ from the more matured 
and experienced judgment of my learned 
brothers; but I am at present unable to arrive at 
any other conclusion. 

Solioitor for applicant: Ihfnn$. 

Solicitor for Grown: Ths Crmon SoUeiiar. 



IN CHAMB8B8. 

Lillet, CJ. 17th May, 1886. 

In re iL oovmissiov pboh tus fbobatb aud 

oivoBOB ornsiov or ths high cotjut of 

/trsnOS, KNOLAKD, TO THB UUUUP JUBTICX OF 
QUUMSLAITD, TO TAKE SVIDXRCB. 

Lr this matter a commission had been issued by 
the Probate and Divorce Division of the High 
Court of Justice, England, directed to His Honor 
The Chief Justice, " or to some fit and proper 
person to be nominated by him," authorising him 
to examine on oath, and take down the evidence 



of, certain witnesses, touching matters set forth 
in a certain petition (copy annexed) praying for 
dissolution of marriage, which had been filed in 
the said Cbart The papers were addressed to 
His Honor by the petitioner's solicitors in 
England, who gave the names of their agents in 
the Cblony. 

LoLET, O.J., in considering the terms of the 
commission, said : The rule is that to a superior 
Court there must be a request; no mandatory 
words. The High Court of Justice at West- 
minster is a Court of co-ordinate, but not of con- 
current, jurisdiction with the Supreme Court of 
Queensland ; that is, they are of equal authority 
and no mandatory words must be used from 
either Court to the other, or to its judges, or they 
will be disrefiiarded. 

His Honor, regarding the words of the com- 
mission as a request, endorsed the following 
nomination, intimating, however, that '' with no 
many respectable conmiissioners within the 
Colony the issue of this special commission to The 
Chief Justice was unnecessary.** 

" In the Saprome Ooart of Qaeensland. 

*' This Serenteentb day of May, ▲.n. 1886. 

" Wbeiess the Probate and Divoroe DiTifiion of the High 
Gkmrt of Justice, Bngland, hss by the within written 
instrament reqoested me to nominate tome penon to take 
evidettce in the within mentioned sction, Now, I, the 
Honorable Sir Charles Lilley, Knight, The Chief Justice of 
Qaeensland, do hereby, in ponoanoe of the anthority giren 
to me by the Jl^nd^fiM >y 6lMSflti«fi0f» il0l ^ 1585, nominate 
Bdwin Norris, of TownsTiile, a aolieitor and notary 
pnblic, to take each evidence, to return the same to the 
aaM High Coart, and to do all aeti neoestary to give fall 
eiBpct to the within instrament. 

[L.S.] (Signed) ««Charlb8 Liluet, CJ." 

''J. Harbison Dtvne,** 
*< Associate to The Chief Justice of Qaeensland.** 

He further said that he would not undertake 
to attend to these needless requests, where they 
were likely to interfere ^^th the discharge of 
duties already onerous, and that no direct cor- 
respondence would be held with English solicitors. 

His Honor referred to the following statutes 
and authorities:— iSfffTT^mtf Ckmri Act {of Queens- 
land), 31 Yiot., No. 23 ; 13 Oeo. HI, cap. 63, sec. 
44; 1 Wm. IV, cap. 22, sec. 1 ; 3 & 4 Wm. IV, 
cap. 41, -sec. 14 ; 22 Vict., cap. 22, sec. 1 ; 48 & 
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49 Vict., cap. 74, sec. 2 ; Hypping an Jfaniamui, 
od. 1848, p. 112,— 'Omrfo Superior,' k p. 105, 
—'CkmrU In/ericr* ; Chitty's Fonns, 9th ed., p. 
189; F^/ard v. ffChnnor, 5 M. ft W., 673 ; ft In 
the wuUUr pf AHkwr Jamez 2\tmMl, ants, p. 131. 
Solicitors for petitioners: Dalff Sf Helliear, 
agents for A. F. B, ChM, Bundaberg. 



JURE SITTING OF THE FULL COURT. 
ATXIVSOK 9. nHHOOK AND OTHSBS. 

Licensing Act of 1885 {49 Viet., No. 18), Ssetions 
10, 18, 24, 20, and 40^Benewal of Lieenss-- 
Aidenee, 

On an application for a renewal of a license, the licensing 
magistrates, acting on tlieir own knowledge, have 
power to make objections against the applicant, if 
th^ give sacb applicant an opportanity of hearing of 
them, but when finally deciding npon the application 
they must proceed judicially. 

Tkc Quern v. jMstieee ef Merthyr T^eU, U q.B.D. 
S84, foUowcd. 

MonoN to make absolute a rule nisi for a writ 
of mandamlis calling upon the Licensing Justices 
of Brisbane to show cause why they should not 
issue to applicant a certificate of renewal of his 
publican's license, in respect of his licensed 
premises— The Queensland Hotel— in Edward 
Street, Brisbane, or why, in the alternative, they 
should not hear and determine his apf&cation for 
the renewal of such license. 

Real and Bymss appeared to move the rule 
absolute ; Buthdge, A.G., and JUlley showed cause 
for the Justices. 

The rule nisi was obtained before His Honor, 

The Chief Justice, on the following grounds: — 

1. That it was not shown to the Licensing Authority 

on any of the grounds of section 29, subsection 3, 

of the Lieensing Aet «^ 1885, that the applicant 

was disentitled to the renewal of his lioense. 

3. That no objection ^ras taken to tho renewal in the 

manner proscribed by the Act, or at all. 
8. That the Justices did not proceed to a hearing of 
the matter of the application for renewal judicially. 

The facts are as follow:— The applicant 
applied in duo form for a renewal for twelve 
months of his license at the sitting of the 



Licensing Bench, on the 7th April, 1886; an 
objection was entered by Mr. Lewis, which was 
however withdrawn, on it being shown that he 
was not a duly appointed inspector under the 
Act During the hearing of the application the 
Bench informed the applicant of certain cinmm- 
stances, of which they were aware " £rom reliable 
information," as grounds for refusing the applica* 
tion. They were also ''aware of their own know- 
ledge" of other grounds against the renewal. 
They had themselves inspected the premises 
about a year before. The further hearing of the 
matter was twice adjourned; and on the 22nd 
April, the Bench, ''acting on their own know- 
ledge," and "on the information referred to," 
and "being of opinion that the said hotel was 
no longer necessary, and being also of opinion 
that the conditions prescribed by the Zicensinp 
Aet of 1886 had not been complied with by" 
the applicant, refused to grant the renewal, 
giving their reasons in open Court. Applicant 
called no evidence. 

Beat moved the rule absolute, and submitted 
that the hearing should be a judicial proceeding ; 
the justices did not decide upon evidence pro- 
duced in Court. Lieensing Aet of 1885, seotioiia 
29, 10, 18, 24 and 40; I%e Qneen v. Justices of 
Merthgr Tgdtil, 14 Q.B.D., 684, referred to. 

Butledge, A.O., contended that the question 
was whether the hearing must be conducted in 
open Court with the production of evidence ; it 
was contended on the other side that evidenoe 
must be taken in the witness box. Atkinson was 
present in answer to the objection, which was 
withdrawn, and heard the objections which were 
raised by the Bench read out If the justices 
had power to inspect premises, they could also 
state their reasons in Court for refusing applica- 
tions; Devines* Case, 1 CI.L.B., 43, went further. 
The rule should be discharged. 

LUley followed : The magistrates on the Bench 
were entitled to raise the objections in open 
Court. They wore akin to tho magistratee under 
the former Act of 1879 ; and in Bevines^ Case they 
were held to have a discretion to take cognisance 
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of nlattoTS within their own peculiar knowledge : 
I Q.L.R., 46. Tk$ Quern v. Jfar^M^ L.E., 9 
CI.B., 258, and Liquor Liemuing AH, 35-6 Vict., 
cap. 94, Bee. 42, referred to. There was a hear- 
ing here, and the objection was raised at it. If 
so, haying proceeded properiy so far, the Court 
in its discretion would not command them to 
grant tlie certificate. Their objections wore 
within section 42 of the Act ; under that section 
and section 25, and the decision in Ihrqualmr^s 
case, their position was tenable. They then 
adjourned the hearing for fifteen days; and 
Atkinson with ample knowledge of the objections 
called no evidence. 

Jlardinff, J. : They must not act on hearsay 
evidence. There was a bad ingredient there in 
the knowledge they acted on. 

Beal in reply : An application for a renewal is 
different firom an application for a license. The 
applicant having a license, had a right to a 
ronewal of it, unless one of three grounds referred 
to in section 29 was shown to the justices on 
an objection properly taken under section 40. 
Section 47 said no objector should be hoard 
unless notice was given. If there was no 
objection to hear, tho applicant being already 
licensed was entitled to his certificate. Then an 
objection may be heard which arises during a 
a hearing. But a thing arises, when it comes 
out of another ; and this would occur where, in 
the course of a hearing, another objection than 
the one raised might appear to exist. An 
objection should arise or crop up out of proceed- 
ings on an objection to an application initiated 
by a competent person, but. ought not be made 
during the hearing of an application for renewal. 
This was simply an application for ronewal. 
Under sections 10, 18, 40, 47, together with 
8c:hedule 2, tlie justices wero not competent to 

raise the objection. 

C. A. V. 

IjILLSY, C.J. : In this case, which is an appli- 
cation for a mandamus calling upon the Metropoli- 
tan Ijicensing Bench, either to grant a renewal 
of api>licant*s license, or to hoar and dotormine 



upon his application for renewal, — the allegation 
being that it was not properly heard and deter- 
mined,— the facts are few. It appears that on 
the day appointed for granting licenses and 
renewals of licenses, the defendant applied for a 
renewal. He had been previously liconsecl, and 
notice of objection had been lodged by Mr. Lewis. 
But inasmuch as he was not an inspector under 
the Act, nor probably a ratepayer, or other 
person having a right to object under the Statute, 
his objection was withdrawn. Then throe objec- 
tions appear to have been started by the justices 
themselves. They are set out in Mr. Finnock's 
affidavit. In tlie affidavit of Atkinson, the appli- 
cant, they do not appear in any way; the 
probability is that he did not hear them. No 
doubt they were road out in Court, but it is quite 
possible he might not have heard them. Accord- 
ing to his statement the magistrates refused the 
renewal, because they thought the house was not 
needed in that particular neighborhood ; but the 
magistrates did not say they refused it on that 
ground, but for the reasons set out in Mr. Pinnoek's 
affidavit. Those reasons are three, in tho 9th 
paragraph of his affidavit. They are included in 
the general judgment given in open Court, that 
the licensee had failed to comply with tho require- 
ments of the Lieensinff Act of 1885. Thoso are 
the particulars of tho general statement that the 
houso hod ceased to fulfil the requirements of 
that Act. They are given in the nature of a bill 
of particulars— 1st, that there were no urinals on 
the premises ; 2nd, that the closets woro insuffi- 
ciont in number ; and drd, that they wore dirty. 
There is no doubt that under section 25 of tho 
Act, a house in that condition had eoasod, in 
rospoct of that condition, to comply with tlio 
requirements of the Lieeruing Act of 1885, 
These three objections, or that one objection con- 
taining three particulars, having been stated to 
him in open Court on the appointed licensing day, 
an adjournment was granted for tho purpose of 
giving him an opportunity to show that his houso 
did comply with the conditions required by the 
Statute; that it had this accommodation for tho 
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deoenoy and oomfott of penons resorting to it 
The first important question to be decided here is, 
there being no objection firom any person named 
under the Statute, other than the Bench, were 
the magistrates entitled to raise an objection at 
the hearing themsolYes P That will depend upon 
the Tiew we take of the proyiso to section 47 of 
the Act. It is clear, that there was no objection 
from any other person except the magistrates. 
Lewis' had been withdrawn, and there was no 
other. It does not appear that there was any 
report from any inspector; so that the Bench 
proceeded entirely upon the objection raised by 
themselyos. Now by the proviso to section 47, it 
is declared tliat 

No licensing sathority shall be prcoladod from entertain^ 
ing any objection which may ariie daring the hoirinK of 
an application, but the applicant shall then ha entitled to 
an adjonrnmcnt for rach time, not leas than throe days, as 
the licensing authority thinks ftt. 

Well, I was inclined at first to think that Mr. 
Seal's argument should provaiL ''May ariso," 
soems an expression that means the casual raising 
of an objection, not one specifically mdde by 
magistrates; but on looking at that and the 
49th section, I think that interpretation would 
not stand the test of the language of the Statute. 
It goes without saying that it would be a piiy to 
withdraw the dose and independent supervision 
of the llonches of Magistrates over those houses. 
It is better that, where objections are not made 
by ]>er8ons who are specified by the Statute, the 
magistrate should have a visitatorial power, in 
order that the public eliould have cleanliness, and 
proper accommodation, at tlie hands of the persons 
who have licenses of this kind. The proviso says 
that ''no licensing authority shall be precluded 
from entertaining any objection which may arise 
during the hearing of an application.'' Well, if 
it was raised by the magistrates, it arose during 
the hearing. I think the idea of casuality is 
taken away by the language of section 49, which 
says when the application is refused on the 
seventh ground,^which is the ground, — hero 
specified in the list of the grounds of objection, 
a right of appeal is given ngainat the objection if 



any, on notice being given. So that the applicant 
has a right of appeal against an objection raised 
by the magistrates themselves, or by an objector 
or an inspector. So that I think, taking the 
two together, — the proviso to section 47 and 
that portion of section 49 indicated, — that tliore 
could be an objection by the justices themselves. 
Therefore the law does not differ in that respect 
firom the old law, under which we held justices 
might visit premises and raise objections them- 
selves, so that these magistrates might act 
independently of inspector or even of an objector: 
But by section 1 1 this is to be a judicial pro- 
ceeding, and if the magistrates had proceeded 
judicially in our view, there is no doubt what our 
decision would have been. Therefi>re we must 
examine the evidence, and see if they did proceed 
judicially. Under section 10 it must be a 
judicial proceeding. 

Kvery meeting shall be in open Ckmrt, and the eontidcm- 
tion by a licensing aothority of all applications, objeetionii, 
and complaints, shall be held to be a jadieial proceeding. 

Then certain rules of procedure are prescribed 
in schedule 2. Those that are material are these : 

At every qoarteriy meeting or adjonmcd meeting, as the 
case may be, the licensing aathority having been asscm- 
bleil, the Clerk of Petty Sessions shnU hiy bcsfore the G6ott 
the lists and rcpoHs prescribed by the second part of this 
Act, and saeh notices of objections to licenses, certificates, 
or renewals, transfers, or removals of licenses, as have been 
received by him under this Act. 

Then in the case of a renewal, which is the only 
material matter here by tlie 6th paragragh of the 
schedule. ''In the case of applications for 
renewals, the objectors shall commence, and the 
applicant shall reply only.'' l%en paragraph 7 
— " Evidence if any shall be given in the same 
manner as in Courts of law." A man might 
admit the objector's case, but the proceeding 
must be in open Court, and the evidence must 
be given in the same manner as in Courts of 
law, and the objector must begin and must show 
why the license or renewal should not be 
granted, and give, I take it, somo evidence, or 
what is equivalent to evidence, some official 
re|>ort. Where an objection is made, the inspec- 
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tor is to tint the premiMB, and is to report 
Now, I think, by force of this Statute, the 
report is the statutory instrumont upon whioh 
magistrates might act. I limit them to this, that 
they may take it as jM^suf /mm evidence of the 
condition of the premises. Having produced and 
read that and put it in, on the strength of it, 
they may call upon the applicant to falsify it, 
if it is against him. That then would be a 
beginning, and it would be his duty to answer. 
Now the question is, in this case, did the magis- 
trates proceed in the first instance judicially? 
No report could be put in, because there was no 
inspector to report, and none was in fact put in, 
and no evidence was given. It was a more state- 
ment by the magistrates, and that under very 
peculiar dxcumstances. The account is given by 
Finnock, one of the magistrates,— and if it had 
not been for this evidence, probably my decision 
might have been other than it will bei 

At the time of ihe bfiaring of the tsid application on 
the said 7th day of April last, the said lioensiDg anthoritjr 
were awate from roliahle infonnation that the laid Qaccne- 
Und Hotel did not falfil the conditions prasoribed by tho 
said lAtefumg Act af 188S for tho reasons following, that 
is to say : 

1. That there were no nrinals on the promises of 

the sakl Qoeensbuid Hotel; 
3. That the nnmbor of water-eloeets was insqiB- 

dent, there being only two under one roof; 
3. That the said closets were in a very dirty con< 
dition, and those circnmstance were read aload in 
the presence of the said Foster Joseph Atkinson 
and his solicitor, in open Ck>art, at tiie hearing of 
tho said application, on the date last aforesaid. 

Now that is, BO far as it* stands on this 9th 
paragraph, pure hearsay ; it stands on no official 
authority; and they do not even say from whom 
they had received this reliable information. If 
they had proceeded on that it would be clearly an 
extra-judicial proceeding. One of the first princi- 
ples of our law is, that hearsay evidence cannot 
be acted upon in the administration of justice. 
The general rule is, that hearsay evidence cannot 
be received in a proceeding of this kind. They 
acted upon that, in making these objections 
against the applicant That they would be 
clearly entitled to do. But if they proceeded to 
adjudge upon that hearsay, they would be 



dearly not carrying out a judicial proceeding. 
iPinnock's affidavit says, when tlicy had stated 
these objections, they made tho a(\joummcnt. 
They, in that, complied with the roquiromcnts of 
the Statute. Then this is the account of tho 
proceedings at the adjourned sitting. 

At the adjoamod hearing of the said application on the 
38nd day of April last, tho said licensing aathority acting . 
on their own knowledge of the said Queensland Hotel, and 
on the infonnation referred to in panigrapli 9 licroof, and 
bbing of opinion that the said hotel was no longer neccH- 
saiy, and being also of opinion that the conditions pro- 
soribod by Hke LicenHn^ Act of 1S85 liad not been com- 
plied with by the said Foster Joseph Atkinson, cither 
personal^, or with regard to the said promises, in ros|xx:t 
of which, the said renewal of tho said license was applied 
for; rcfosed to giant the said renewal, and gave as their 
reasons in open Court, that the premises in rospeet of 
which the applicant held the liconso had ceased to fnlfi] 
the conditions prescribed by 7%e lAecna'm^ AH qf 188S , 
and that the house was no longer necessary. 

They might have acted on their own Knowledge, 
if they had given the applicant an opportunity of 
hearing of it. All they told him at first was, that 
they had reliable information, — ''and on the 
information rrfexred to in paragraph 9 hereof thoy 
decided." That is what they acted on. Now, how 
much of that was within their own knowledge, and 
how much was information — ^hearsay? On tho 
hearing upon which they had. stated this objec- 
tion, it is possible that all they knew of their own 
knowledge was that this house, was in this par- 
ticular locality, and as *to their decision, they 
might have been acting entirely on the ''reliable 
information" — the hearsay evidence whioh they 
have mentioned in paragraph 9. Firsts then, my 
opinion is that the magistrates had power to 
object; that their objection was properly raised 
at the hearing at the first licensing meeting; 
and also that they gave proper notice to the 
applicant; but, I thiak they did not proceed 
judicially when finally deciding upon tho appli- 
cation, as they did not say that tho information 
was within their own knowledge sufficiently for 
a decision judicially. It must go back for thorn 
to hear and determine in the way of a judicial 
proceeding, properly conducted. I make no 
reflection upon the justices; still tho man has 
his rights within the Statute, and he has a right 



142 



THE QUEENSLAND LAW JOUKNAL. 



1886. 



to a judicial hearing. I think the rule should bo 
made absolute, that the magifitrates should hold 
an adjournment of the quarterly licensing meet- 
ing within a reasonable time, and that they 
proceed to hear and determine the question of the 
renewal of Atkinson's license. 

Harding, J.: The objector, Mr. Lewis, not 
being entitled to lodge an objection under the 
Act, to my mind the case is as though no objec- 
tion had been lodged, and I propose to view it in 
that light. The 10th section requires that every 
meeting of the licensing authority should be held 
in open court, *' and the consideration by a 
licensing authority of all applications, objections, 
and complaints, shall be held to be a judicial 
proceeding." In that section we have the con- 
sideration of applications, objections, and com- 
plaints: so that an application would re([uire 
consideration, as well as an objection or com- 
plaint. Consequently, a simple application would 
be a judicial proceeding, and, although it might 
be of momentary duration, yet it would have a 
duration during wliich a judicial proceeding was 
taking place. Now the rights of the applicant 
are defined under the 29th section. It is sufficient 
to read a portion of the 2nd and the 3rd sub- 
sections. ''An applicant, having delivered the 
notice required by this Act, shall be entitled as 
of course to a certificate for the renewal of his 
license, unless it is shown to the licensing 
authority " any one of three things. Then, 3, 
'* It shall not be necessary for an applicant for a 
renewal of a license to publish any notice, or to 
attend at the hearing of his application, unless he 
is summoned by the licensing authority so to do, 
or unless notice of objection to a renewal of his 
license has been duly served upon him." Primd 
facie, reading that, it would appear that, if the 
applicant had delivered his notice and had not 
been summoned, and no objection had been 
lodged, he would have been entitled as of course 
to the certificate of the renewal. Now his appli. 
cation coming on, and no objection having been 
lodged, primd facie he is entitled as of course to 
his license ; but only primd faciCf because it is 



''unless it is shown to the licensing authority 
either" one of these three things, fiut, as I have 
said before, the application under the 10th section 
is a different thing from the objection. Con- 
sequently there is a period during whidi some- 
thing may bo done although not an objection. 
The question is to ascertain who may do it and 
what is the course of proceedings. Tlie 47th 
section in the proviso is — " Provided that no 
licensing authority shall bo prochidod from enter- 
taining any objection which may arise during the 
hearing of an application, but the applicant sliall 
then be entitled to an adjournment for such time, 
not less than throe days, as the licensing authority 
thinks fit." That is not during tho hearing of 
the objection, but during the hearing of an appli- 
cation, during which the objection may arise. It 
is clear to my mind that magistrates may roiso 
objections themselves during the hearing of an 
a2)plication. Consequently, going back to tho 
29th section, what may occur? As this is a 
judicial proceeding, during which tlio m^istrates 
themselves may raise objections, if they do so, 
the objections will arise during the hearing of the 
application ; and, if they do so, the magistrates 
are then required to adjourn the matter for such 
time, not less than three days, as they may think 
fit ; and then they summon the applicant to come 
on the adjourned day. Then tho matter is 
litigated in the ordinary way, and the party upon 
whom the law throws the onus of proof of the 
right to a license has to substantiate his position 
as against the objection which has arisen. To my 
mind all this occurred in this case. Lewis' objec- 
tion failed ; consequently it was as though it was 
an ex parte application. Objection was taken by 
the magistrates; an adjournment was granted, 
and the applicant was there at the adjournment. 
Then comes on the question— What was done 
during the hearing of the application? Was it a 
judicial proceeding? Now, Mr. Pinnock's affi- 
davit which I take to be an expression of the 
sentiments of the licensing authority on the 
occasion, says that "at the adjourned hearing of 
the said application on the 22ud April last, the said 
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licensing authority, acting on their own know- 
ledge of the said Queensland Hotels and on the 
information referred to in paragraph 9 hereof, 
and being of opinion that the conditions pre- 
scribed by 7^ Lieenting Act of 1885 had not been 
complied with by the said Fos^or Joseph Atkinson, 
either personally or with regard to the said pre- 
mises in respect of which the said renewal of the 
said license was applied for," adjudicated thereon. 
Now that is the position of a case at Nisi Friut 
in this Court, in which the Judge has allowed 
objectionable evidence to go to the jury, and they 
have found a verdict with that objectionable 
evidence before them. A motion is then made 
before this Court for a new trial on the ground of 
the non-rejection of such evidence, and the Court, 
being unable to say how much of the objection- 
able evidence was considered to have had weight 
with the jury in coming to their verdict, says: 
We cannot distinguish how much of the verdict 
depends on correct evidence, and how much on 
incorrect evidence; it is necessary to send the 
case down to the country again, in order that it 
may be tried on nothing but legal evidence. In 
this case there was right evidence so far as it 
went in their own knowledge ; but there was the 
unreceivable evidence of ** information referred to 
in paragraph 9 " — " reliable information " — and 
upon that being mixed up with proper evidence, 
the matter no longer continued to be a judicial 
proceeding. It may be well, as I entirely agree 
with the observations of Lord Chief Justice 
Coleridge in the case of The Queen v. The Juttieea 
of Merthyr Tydvil, 14 Q-B-D., 584, to formally 
read and adopt them as applicable to the pro- 
ceedings in this case. He says : — 

I have in former cases expressed the opinion that 
nothinf^ can be more irregular than for jastices to hear the 
statement of the police before the case is heard in Court. 
It is no answer to say that these gentlemen did in fact 
afterwards exercise an honest and independent judgment 
upon the matter before them. It is of great importance 
that a person subject to their jurisdiction should not ha^e 
it in hia power to say, '' I have not been fairly treated, 
because my applicition was never publicly heard." I 
disapprove of and dosire to discourage the practice. 
Justices ought to hoar nothing but the case upon which 



they have to adjudicate, and especially they ought not to 

hear the private statement of one of the parties — 

to receive ''reliable information " otherwise than 

judicially. 

I think that no objection was made within the meaning 
of the Statute. 

Smith, J., said : — 

I think, also, that the Justices, by hearing the statement 
of the Superintendent of Police to the effect that he 
objected to the renewal of the license, were receiving 
evidence not given on oath. 

I think these observations applicable to this 
case. As a ilailure in this judicial proceeding has 
taken place, I think the order suggested by His 
Honor The Chief Justice meets the case, and that 
the Justices should be ordered to hold an 
adjourned meeting for the purpose of hearing and 
determining the application for the renewal of 
applicant's license. 

Mein, J. : This case has been very fully dis- 
cussed by my learned brothers ; I will be there- 
fore very brief in my remarks. The questions 
here are three : — Was an objection made by a 
competent authority? Assuming that to be so, 
was it made in proper time f And if so made, 
was it properly considered? For the reasons 
which have been detailed by the learned Chief 
Justice, I have arrived at the same conclusion as 
he has done, — that the licensing authority are 
empowered to make objections, and that their 
duties are not restricted to the mere hearing of 
an application when coming before them in open 
Court. They are empowered, almost directed, to 
call upon the inspectors to make reports to them 
upon the condition of premises licensed, or pro- 
posed to be licensed ; and if nothing may be done 
by them after such reports are made, these pro- 
visions of the law would be entirely nugatory. 
Section 47, moreover, clearly contemplates 'that 
a license may be refused by magistrates without 
an objector coming in, in the manner provided by 
section 40. The first question must, therefore, 
be answered in the affirmative. With respect to 
this second question, I think the Board can make 
an objection at any time before the application is 
disposed of. Section 47 provides for objections 
being raised at any time during the hearing of 
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the applioation. The applioetioii is being heard 
from the time when notice is first given to the 
Clerk of Petty Sessions, nntU the decision of the 
Court npon it is prononnced. In this case the 
objection was made by the licensing anthority, 
and notified to the applicant before his applica- 
tion was disposed of. The second question, 
accordingly, must also be answered in the a£Brma- 
tire. Then, was the objection properly con- 
sidered P I think it was not As pointed out by 
The Chief Justice, the licensing authority them- 
selyes admit that they arrived at their conclusion 
partiy from their own knowledge, and partly fit>m 
testimony which they regarded as reliable, but 
which was not received in the manner prescribed 
by the rules under the Statute. I do not under- 
stand my learned brother Harding to hold that 
Lord Coleridge's decision goes to the extent of 
determining that, where an officer, clothed with 
authority, and directed to ftunush reports to the 
licensing authority by the Statute, forwards those 
reports, that authority cannot act on information 
so given. It appears to me, as pointed out by 
the learned Chief Justice, that the provisions 
of the Statute contemplate and authorise the 
authority making use of this information fur- 
nished by the inspector. It is not necessary to 
put the inspector into the box to verify his report. 
When the report is before the Court, the onus is 
thrown on the applicant of proving that the report 
is false. The objection, I think, was properly 
raised, but inasmuch as it was not properly con- 
sidered, the rule must be made absolute. 

Solicitor for applicant : Thfnn$. 

Solicitor for magistrates : Th$ Ormon SoUcitar. 



THX QUXmr 9. AH SAM. 

CfiHcu n^aiiui ike Ptrttm Act pf 1865 {29 FM., 
m. 11, Sket. 15). 

Under see. 15 of The QffetLeei affaimt the Penen Jet of 
2S05, where a person is charged with "shooting at" 
another with intent to do grievoas bodily harm, it is 
not neoetsary, in an information charging the offence 
to insert the word <<at" although it is better that the 
pleader should follow the language of the Statute 
creating the oHenoe. 



This was a special case stated by His Honor, 
Mr. Justice Cooper as follows:— 

The prisoner (a Chinaman) was tried bofoic me at 
Townsville on the 28th April last. 

The information contained two counts, the flist of whieh 
charged that he " one Ah Tie felonioosly and nnlawf utly 
did shoot '* with intent to murder the said Ah Tie ; and the 
second chaiged that he *< one Ah Tie feloniooslj and na- 
lawfullj did shoot " with intent the said Ah Tie to do some 
grevious bodily harm. 

Just before summing up to the jury I for the flmt time 
atteatiTely considered the form of these counts and pointed 
out to the Crown Prosecutor (Mr. Power) that I was 
unable to find any section of the Ojfeneeg agaimet the 
Penem Aet, 180$ which created the offence of " shooting " 
with intent, and that in my opinion there was nosaob 
crime at Common Law. 

Hr. Power then asked leare to amend the informatioo 
by inserting the word "at" after the woid "shoot** in 
both counts, which 1 declined to give though I wonld ImTe 
done so if I had been of opinion that I had the power. I 
then asked the Crown Prosecutor what course he iuTited 
me to toke. He pressed upon me the fact that the inf onna- 
tion was a copy of one in oonstant use in the down Law 
Office at Brisbane and uiged me to let the casego to the 
jury. I agreed to do so on the condition that I should 
state a Special Gsse on the prisoner's behalf. 

I then summed up and the jury conTioted the prisoner 
on the second count. I sentenced him to five years' penal 
serritude, respited the ezcisution of the sentence, and 
reserred for the opinion of the Full Court the questions, 
whether the conviction is sustainable on the informatum 
as it stands, and whether I had the power to amend it in 
the way suggested. 

Pops A. Coopsb. 

Power, Northern Crown Prosecutor, appeared 
for the Crown ; LiUey, on behalf of the prisoner. 

LiOeif: This is an offence created by Statute, 
and the exact words of the Statute should be 
followed. Section 15 of the Ojfeneee ngmnd ike 
Pereen AH had the words '< shoot at." The form 
of the ordinaiy information in AreKboU, p. 710, 
19th ed., was " did by drawing a trigger," ♦ ♦ 
''discharge at and against." 8tepken*e Lme ef 
CHminal Procedure, art. 244, p. 156, and ArcUoU^ 
p. 64, and Bex e. CompUm, 7 Car. and P., 189; 
OrwBorie Caee, Reg. v. Ruee. p. 14, referred to. 

Power was not called upon. He stated that the 
judge was misinformed as to the form of indict- 
ment in question being copied from the Crown 
Law Office at Brisbane; that was not the case. 
It was a form in use in the office at Bowen only. 
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LiLUiTy 0. J. : We must take oases decided by 
single judges as guides, not absolutely as binding 
authorities. They relate to many very varied 
Statutes ; while we may listen with respect to the 
decisions of the very learned men who have 
presided over the English Courts, we must use our 
own reason upon our own Statutes here. In 
this matter we have no doubt that the information 
was sufficient It contained two counts; as to 
the first it is not necessary to make any observa- 
tionsy as the prisoner was not convicted on it. 
But upon the second, on which a conviction was 
had, I must make one or two observations, 
though at no length. This second count charged 
that he " one Ah Tie feloniously and unlawAilly 
did shoot " with intent the said Ah Tie to do some 
grievous bodily harm. There is a alight inver- 
sion of expression there. It would have been 
better if it ran, that he, Ah Sam, did feloniously 
and unlawfully shoot one AH Tie, with intent, fto. 
The English of it is plain enough in the sense 
that I have last stated it, that he shot Ah Tie 
with intent to do Ah Tie grievous bodily harm. 
Now the language of the Statute is " shoot at." 
If the information had followed the Statute, it 
would have been, that he at one Ah Tie feloniously 
and unlawfully did shoot, with intent. In fact 
the difficulty has apparently arisen in the mind 
of the learned judge from the omission of the 
word "at" The charge is, ''shooting with 
intent," instead of ''shooting at with intent." 
The case has been reserved by the judge himself; 
the counsel, or solicitor, m^ho defended the prisoner 
did not see any difficulty. I confess none arises 
in my mind. I think, if a man is charged with 
shooting andther with intent, that is sufficient to 
mean that he shot at him. At the same time I 
think it is better that the pleader should follow 
the language of the Statute creating the offence ; 
that is a sound general rule of pleading. But if 
there be an allegation of an offence by prisoner to 
a certain intent, although the precise— the very — 
words of the Statute be not employed, it is a 
sufficient allegation of the offence against the 
prisoner. It is a rule as old as— older than - 



Coke. He gave perhaps the aptest expression to 
it. " Pleading is the language of the law." But 
that language is not necessarily ipiiuima terba of 
the Statute creating an offence. If the informa- 
tion be in English, and contain the precise 
allegation of the offence of which the prisoner is 
to be tried, that is sufficient; and this information 
seems to have contained that precise all^ation of 
the offence on which the prisoner was tried. I 
think the conviction sliould be confirmed. 

Habdwo and IfxiK, JJ., concurred. 

Solicitor for Grown: Me Ormon Solieiiar, 
Brisbane. 

Solicitor for prisoner : Bermi^i, agent for £, A. 
Mll/ord, Cairns. 



In the matter ov thk cnowir laitds act 

OF 1884, AND OF THE APPKAL OF TUB 
AVSTBALTAN JOIHT STOCK BAKK FROM THS 
DKCISION OF TnS LAND BOABD, TAMBO. 

Oroum Lande Act of 1894 (48 Viet,, No, 26) eeete. 

29 and 81. 
The wofd *<ran" in teo. 89, tab-sec. 1 of the Oramn Landt 
Aet 9f 18S4 does not mean eoasoUdated mn, and 
therefore the rent payable for the resnmed part of a 
mn cannot exceed the amount pajrable under the 
prerionslx existing lease of this part. 

This was an appeal under section 21 of the 
Statute by the AustraliAn Joint Stock Bank from 
the decision of the Land Board sitting at Tambo, 
as to the rent payable upon the resumed portion 
of the pastoral leasehold known as Minnie Downs 
in the unsettled district of the Warrego, of which 
the bank were the lessees. 

The facts were admitted on both sides ; and the 
case was argued on the 21st May, upon a filed 
statement. Counsel were heard upon the question 
of the construction of the Statute. 

Bniledge, A.O., and Byme with him, appeared 
for the Crown ; Power for the appellants. 

Power submitted that the Board, in accordance 
with the provisions of the Grown Lande Aet^ 
of 1884, section 29, had dirided Minnie Downs, 
which was G02 square miles in area, into two 
parts. On the available part tliey had fixed a 
rent of 86/- \wt square mile per annum, which 
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the appellants accepted. Then, in accordiinec 
with section 31, the a])pe]l:uitH gave notice of 
their desire to depasture stock on the resumed 
hnlf. For that the Land Board fixed the annual 
rent at 128. Cd. \)cv square mile, whereas the 
average annual rental under the previously exist- 
ing leases for the blocks included in the resumed 
portion had been 7s. 7d. per square mile. Section 
31 clearly provided that in such cases the lessee 
should have to pay an annual rent at a rate not 
exceeding the rate per square mile payable under 
the previously subsisting leases of the blocks in 
the resumed portion lipon which he desired to 
exercise the right to depasture. The blocks 
might be consoliilated for the purpose of resump- 
tion under the Statute, and an average rate 
taken; but it was never intended that the Crown, 
upon resumption of half a run, and because 
resuming it, could increase the rental on the part 
resumed to almost double. Sections 4 and 30, also 
referred to. There were no other "previously 
subsisting leases," except those existing before 
the resumption. He moved that the appeal be 
allowed with costs. 

Butledffc, A.O.f referring to the same sections, 
and to section 28, contended that the word "run *' 
in section 31 must be road as a consolidated run. 
The different leases must bo consolidated to 
enable the Board to decide as to the half to be 
resumed, and to estimate the rent to be charged 
to & lessee for the right to depasture thereon. 
When they had been consolidated the only equit- 
able basis, on which to estimate a fair rental for 
the resumed portion, was the average rate upon 
both the resumed and available country. The 
appeal should be dismissed. 

Lillet, C.J. ; I think it is clear that the Act 
provides that the rent to be paid by the lessee for 
the right to depasture his stock on the resumed 
portion of a run is to be determined by the Board, 
at the rate per square mile under the previously 
subsisting lease. There must be a previously 
subsisting lease in order to show the rate. I do 
not think I can, for tlie purpose of this payment, 
consolidate the runs, and say tliero was a sub- ' 



sisting lease in respect of a consolidated rua. 
If the contentiou on the part of the Crowu 
is correct, there would be actually an increase 
in the rate of rent payable to the Crown, 
instead of there being payment at a rate 
payable under the previously subsisting lease, as 
distinctly defined by the Slat section of the Act. 
It seems to me a more natural interpretation of 
the words thei*e, that the squatter, whilst he is to 
have the right of grazing over the resumed part 
of his run, is to pay not an increased rate of rent, 
but only the rate payable on that portion under 
his previously subsisting lease. I do not think I 
could give a wider scope to the section, as con- 
tended by the learned Attorney- Oeneral ; if so, I 
should have to create a previously subsisting lease. 
If this is to be rated as a consolidated run, the 
lease nxust be produced. But there is none in 
existence; it is a figment of the brain, in fact. I 
see no difficulty in treating the runs as such for the 
purposes of division ; but in determining the rent 
on the resumed portions, the Act, to my mind, 
clearly states that the rent should be fixed at a 
rate not exceeding the rental under which the 
land was hold under the previously existing lea.se. 
I do not see why the Legislature should not use 
the word " run " in another portion of the Act in 
the sense in which it is used in the interpretation 
clause, and in other parts of the Act ; that is, the 
particular land in respect of which there is an 
existing lease. The appeal must, therefore, be 
allowed. 

Solicitor for the appellants : Ruthning. 

Solicitor for the Board : The Oroton Solicitor, 



BOOROODABIN DIVISIONAL BOARD V. TUS IfATOR 
AND CORPORATION OF BRI8BANB. 

Divisional Boards Act of 1879 {43 Viet., No. 17) 
Sects. 2, 5, and 4— Health AH of 1884 (48 
Vict., No. 17) SecU. 3, 17, 19, 20, 24, 31, 51, 
85, and 89-^ Divisional Boards Act Amendment 
Act of 1882 {46 Viet., No. 13)— Local Ootem- 
ment Act of 1878 {42 Viet., No. 8) Sects 6, 
10, 249, '^50, 251, and 252. 



1886. 



THE QUEENSLAND LAW JOURNAL. 



147 



This was an action wherein the plaintiffs 
claimed an injunction restraining the defendants 
from collecting and discharging any sewage or 
storm or other water from the defendants' sower, 
into the drain of the plaintiffs, or upon any lands 
of the plaintiffs within the Booroodabin Division, 
and for £4,000 damages for the wrongful acts 
and trespasses of the defendants. 

Chubb, Q.C., and Byrnes ax^poarcd for the plain- 
tiffs, and Real and Feez for the defendants. 

The facts of the case appear sufhcieutly from 
the judgment. 

IL\UDiMO, J. : The action is one in which the 
Booroodabin Divisional Board aro plaintiffs, and 
tho Council uf the Brisbane Municipulity are 
defendants. Tho plaintiffs aro suing the defend- 
ants for an injunction to restrain an alleged 
nuisance, basing thoir case upon a statement of 
facts which I shall refer to later on. The rulief 
sought is for an injunction to restrain an alleged 
nuisance, alleged to have been created by a 
discharge from tlie defendant's sower of sewage 
on to the land, and around the land, within the 
limits of thoir division. That is a sufRciont 
statement of the facts for tho present purpose. 
In the case of Tlie Nwieaton Local Hoard v. Tlie 
General Sewage Company, the point raised was 
whether a cor£K)ration created to discharge the 
duties of a local board of health was liable to bo 
sued, and that is the first point to bo decided in 
this case ; so that I propose first to consider the 
Xdaintiffs' right to sue ; and secondly, their right 
to sue the defendants. The plaintifis are a 
divisional board, called tho Booroodabin Divis- 
ional Board constituted under the JDiviiional 
Boards Act of 1879. Sections 2, 3 and 4, relate 
to their construction and several proclamations, 
and oUier circumstances necessary to their con- 
stitution have been proved in evidence. The 4th 
section provides that ''the Board of every 
division shall be a body corporate with perpetual 
succession and a common seal and shall be 
capable in law of suing and being sued of pur- 
chasing holding and alienating land and of doing 
and suffering all such other acts and things as 



bodies corporate may by law do and suffer." 
The duties of the Board are defined by the 53rd 
section, "to construct maintain and control all 
public highways roads streets bridges fences 
wharves wells reservoirs and other necessary 
public works within their division ♦ * ♦ ♦ 
* * ♦ Provided that tho Board of any 
division shall not be charged with tho construc- 
tion maiiitonanco or control of any highway road 
street bridge ferry wharf well reservoir or other 
necessary public work which tlio Oovernor-in- 
Council may by proclamation except from the 
jurisdiction of such board." That was tho 
X>osition of tho Board on its constitution which 
took place as soon as it conveniently could after 
the 2>assing of tho Divisional Hoards Act, and so 
continued their statutory position until tho 
Health Act of 1884 was passed. That Act threw 
greater burdens on them as well as giving them 
gi'oater powers, a number of whicli I shall refer 
to, promising that by tho 3rd section the word 
"sewer" where used includes sewers and drains 
of every description, oxcept drains which are 
otherwise defined in the interpretation clause. 
Section 17 vested under the control of the local 
authority of the district all existing and future 
sewers within any district, together with all 
buildings, works, materials, and things belonging 
thereto, with certain exceptions, which may bo 
shortly stated as sewers for profit, and works for 
irrigation or land drainage purposes. The Act 
imposed upon them by section 1 i) the burden of 
keeping in repair sewers belonging to itj and tho 
making of such sewers as may be necessary for 
effectually draining its district. Section 20 gives 
them power to carry within their district practi- 
cally anywhere and beyond their district, for tho 
purposes of outfall or distribution of sewage, all the 
powers given by the previous part of the section. 
They had the burden thrown on them by section 
22 of causing their sewers to be constructed, 
covered, ventilated, and kept so, as not to bo a 
nuisance or injurious to health, and to be 
properly cleansed and emx)tied. Under section 24 
occupiers of premises within their district are 



148 



THE QUEENSLAND LAW JOURNAL. 



1886. 



entitled to cause their drains to empty into their 
sewers on oondilion of certain notices and compli- 
ance with the board's regulations. By section 31 
the board are empowered to ogree with any 
adjoining board with the sanction of the Board of 
Health to cause its sewers to communicate with 
the sewers of such adjoining district u^ion terms 
to be agreed upon or as provided in the section ; 
but if this was done so far as practicable, storm 
waters wnre to be prevented from flowing from 
the sewers of the one authority into the sewers of 
the other, and that the sewage of other districts 
or places was not to be permitted by the one 
board to pass into its sewers, so as to be dis- 
charged into the sewers of the other board 
without the consent ^of that other board. By 
section 51 divisional boards were empowered to 
obtain orders for qleansing offensive ditches 
lying near to or forming the boundary, from a 
court of summary jurisdiction. By section 85 a 
local authority, that is to say, such as the plain- 
tlfiEs, may if in its opinion summary proceedings 
would afford an inadequate remedy, cause pro- 
ceedings to be taken against any person in the 
Supreme Gourt to enforce the abatement or 
prohibition of any nuisance under this Act The 
nuisances under the Act will be found under 
section 71, and possibly more than one of these 
special sections covers the present case. I would 
point particularly to the 4th subsection, '* Any 
accumulation or deposit which is a nuisance or 
ixgurious to health." 

By section 89, the other remedies that the au- 
thorities might have were not to be affected by the 
special provisions of the Act relating to nuisances . 
and by the Divisional Board Act Amendment Aei of 
1882, the Board in a division was authorised to 
make bye-laws regulating sewerage and drain- 
age. Such are the provisions of the Acts relating 
to the subject of plaintiffs' right to sue. I may 
nlention here in passing, as I will not recur to it 
subsequently, that the provisions of the Health 
Aei which I have referred to, apply as well to 
the plaintiffs as to the defendants ; consequently, 
any powers conferred or burdens imposed upon 



the plaintiffs, ore also conferred or imposed 
upon defendants. Under these sections, more 
especially of the Local Gooerntneni Aei of 1878, 
and the HMih Aei of 1885, 1 find ample power 
for the plaintiffs to sue, which is a purely legal 
point arising from tho circumstances proved 
before me, and which I shall subsequently find 
upon. Now as to the defendants they have their 
existence under the Local Oovemment Aei of 1878, 
section 6, which declares the municipality of 
Brisbane to have been legally constituted, and 
section 8 vests their lands, properties and moneys, 
subject to the provisions of this Local Oovemmeni 
Aei of 1878 in the body corporate of such munici- 
pality. Section 10 creates them a body ooxporato 
in similar wording to section 4 of the Divieumal 
Boards Aei which I have already read. Section 
249 vests in the municipality all sewers and 
drains within {heir district, made at their cost, 
and with all works and materials, whether. mado 
before the commencement of the Act or there* 
after, and the entire management of the samo. 
By section 250 they ore empowered to " cause to 
be made altered or improved main and other 
sewers and drains as may be necessary for tho 
effectual draining of the municipal district and 
every part thereof and any house or houses 
therein " and it goes on to specify a number of 
other works, and enacts that " if for completing 
any of the aforesaid works it be found necessary 
to 'carry them into or through any enclosed or 
other lands whether within or without tho 
municipal district the council may cany tho 
same into or through such lands accordingly 
making compensation to the owners or occupiers 
of any such lands for any damage which thoy 
may sustain thereby and they may ako where 
practicable cause such sewers to communicate 
with and empty themselves into the sea or into 
any river." Section 251 enables the council 
incurring expenses in making drains from any 
house or building ** within the municipal district 
which is not drained by some sufficient drain or 
pipe communicating with some public sewer or 
with the sea or a river shall be repaid to the 



1886. 



THE QUEENSLAND LAW JOURNAL. 



149 



oottQcQ by tho oimer of such house or building " 
in renpect of which the expense was incurred. 
They have power under section 252 to make 
special rates for drainage, and if tho sewers ** pass 
through any outlying district forming one con- 
tinuous area with such mnnidpal district" the 
Govemor-in-Gonncil may annex such district "to 
the municipal district for the purpose of sewerage 
or drainage only." These are the powers 
specially referring to the existence of defendants 
OS a corporation, and as respecting their position 
08 defendants in this case. The plaintiffs' posi- 
tion is somewhat similar. Tho defendants' 
position is such that they could sue or bo sued 
under the circumstances. I hold under the 
circumstances which liave been proved before mo 
that the defendants are liable to be sued in 
respect of the matters complained of. The facts 
of the case, as I said before, I shall detail and 
find at the end. It booomes necessary here for 
the purpose of my further judgment to indicate 
slightly the course of these facts, which for this 
purpose is shortly this. The defendant munici- 
pality was originally, before any works of man 
interfered with it, situated with respect to the 
plaintiffs in their division without any, what is 
called, law of dominant tenement as regards a 
aerfient tenement, until waters flowed from the 
defendants' land to the plaintiffs' land, and at 
the point where those natural waters joined the 
plaintiffs' land, what the plaintiffs allege to be a 
nuisance is alleged to have accrued. Now the 
first position to ascertain is, what are tlie nghts 
of a tenement so situated? It is correctly laid 
down that all lands are of necessity burdened 
with the servitude of receiving and discharging 
all waters which naturally flow down to them 
from lands on a higher level, so that whatever 
waters came to plaintiffs' division at the spot in 
question from the defendants' possession in the 
ordinary course of things — in the course of nature 
—as contradistinguished from the hand of man, 
the law would require that servient tenement to 
receive. If the proprietor of the higher lands 
alters the natural condition of his property, and 
BB 



collects the surface wafer, which runs togetlier* 
at the boundary of his estate, and pours it in a 
concentrated form and in unnatural quantities on 
the land below, he wUl be responsible for all 
damage caused thereby to the possessor of the 
lower lands. In other words,' so long as he 
leaves nature olone he is safe; as soon as he 
interferes with nature he may possibly become 
liable to the proprietor of the servient tenement. 
And this doctrine will be found to hold good not 
only as to the alteration of the discharge of the 
natural water-fall, but it will hold good, if the 
water is polluted in such a way as to cause a 
nuisance at the place where it would be by nature 
discharged into the servient tenement. I think 
that the rights of tho plaintiffs with respect to 
tho nuisance created at such a spot as this, and 
under the circumstances created in this place are 
similar to those of a proprietor of a servient 
tenement, and consequently any suit the owner of 
a servient tenement would bring against the 
owner of a dominant tenement may be brought 
by plaintiffs. Now a number of cases was cited, 
and tlioso, with some others, I propose to comment 
upon. First of all, there is the case of Goldsmid 
V, Tunbridge Wells Improvement Commisitoners, 
L.B., 1 Ch. Ap., 349. In this cose the previous 
decision of the Master of the Bolls was confirmed 
by tho Court of Appeal in England. Lord 
Justice Turner says, 

The argument on this appeal tarncd mainly on the 
question whether the discharge by tho defendants amounted 
to or occasione<1 a nuisance presently affecting the plain- 
tiff's estate ; and if it did not, then whether the continu- 
ance of the discharge would result in producing such a 
nuisance ; and in cither case, whether the nature and 
extent of the nuisance, present or prospective, was such as 
that this Court ought now to interfere by injunction to 
prevent the discharge. 

Further on he says, 

There is not, so far as I can find, anything in the pro- 
visions of the Acts of l^arliament under which the defend- 
ants arc acting, to authorize them to commit a nuisance 
upon property beyond the range of their jurisdiction. 

That is applicable to the present case. 

They could not possibly, so far as T can sec, be jnstificct 
in discliarging the whole of the sewage of Tnnbridge 
Wells boiUIy upon land not belonging to them, an<l lying 
immediately beyond the limits to which their powers^ 
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extend ; and if they faavc no right to do this, neither can 
they, as it seems to rac, ha^e the right to send down the 
sewage upon an estate which, although more distant, would 
be prejudicially affected by it. 

Then further on he dealfi with the case of 
present and prospective nuisance, both of which 
points are involved in this case. In dealing with 
the case of prospective nuisance, he says, 

I am satisfied upon the evidence that the nuisance in 
this case lias been and is increasing, and in all probability 
will continue to increase,— 
observations applicable to this case ; — 
and although I am not prepared to say that, if this case 
rested upon prospective nuisance only, enough is proved to 
warrant the interference of this Court, I am by no means 
disposed to think that where some degree of nuisance is 
proved to exist, and to have been increasing, the Ck>nrt in 
determining whether it should interfere ought not to have 
regard to the prospect of its farther continuance and 
increase. The interference of the Court in cases of pros- 
pective injury very much depends, as I apprehend, upon 
the nature and extent of the apprehended mischief, and 
upon the certainty or uncertainty of its arising or con- 
tinuing ; and the fact of the nuisance having commenced 
raises a presumption of its continuance. 

Then speaking of interfering in cases of nui- 
sance, he says, — 

But I think that it ought to do so in cases in which the 
injury is permanent and serious ; and in determining 
whether the injury is serious or not, regaid must be had to 
all the consequences which may flow from it. 

So that here, if in this case it is found that, a 
nuisance or iigury of that kind has taken place 
at the mouth of the defendants' sewer, and there 
is at present a nuisance, and it has been increas- 
ing in the past, and will probably increase in 
the future, the servient tenement is entitled to 
an injunction against the dominant tenement. 
Then it was contended that an injunction would 
not go ludess damage was done to the servient 
tenement. In Pennington v. Brintop IfaU Coal 
Co., L.B., 5 Gh.D., 769, the difference between 
"injury" and '^ damage" is illustrated, and the 
observations of Fry, J., on pp. 772, 773 and 
774, to my mind are pertinent, and such as 
should guide the decision of the Ckiurt in the 
present case. He says, — 

The plaintiiVi allege that the defendants pollute the 
stream so as to create an injury to the plaintiffs* rights ; 
and they say, first, that this injury is accompanied by 
damage ; and secondly, that if it be unaccompanied by 
damage, they have nevertheless a good cause of action. 



This second proposition of the pUintifls is, in my jodg. 
mcnt, well founded, and has scarcely, if at all, been 
contested by the defendants. The injury alleged by the 
plaintiffs is denied by the defendants, and the first ques- 
tion which I have to decide is, do the operaaons of the 
defendants cause an injury to the pUintiffs? I may 
observe in passing, that the case of a stream affords a 
very clear illustration of the difference between injury and 
damage ; for tlie poUaiion of a clear stream is to a 
riparian proprietor below both injury and damage, whilst 
the pollution of a stream already made foul and useless by 
other pollutions is an injury without damage, which would 
however, at once become both injury and damage on the 
cessation of the other pollutions. 

To my mind that very materially interferes with 
the very strong superstructure which was built 
up so ably by Mr. Beal. He contended that the 
plaintiffs already had a dirty, stinking place, and 
that the defendants by adding their dirt to that 
dirty stinking place, could not injure the plain- 
tiffs, because they could not make it stink more 
than plaintiffs made it do themselves. But sup- 
pose plaintiffs cleared up their own mess; they 
still had the mess of defendants coming in there, 
and they wtuld still have the injuxy and damage ; 
and would have the right not to have pollution 
from the»dominant tenement. Fry, J., on p. 773, 
goes on, — 

I shall not, of course, say that, in no case of injury to 
riparian rights, damages should not be awarded in lieu of 
an injunction but I know of no case in which it has been 
done. In the case of Clama v. StafffirtUkire PaUeriti 
Waierworht Co., the point was considered by Lord 
Justice Hellish, and although he was of opinion that in 
that case the plaintiff could only have recovered nominal 
damages, he nevertheless held that an injunction onght to 
issue, upon the grotftid of the inoonvenienoe of leaving the 
parties to repeated and successive actions for damages. If, 
thereloie, in the present case there had been no evidence 
of actual damage, but merely evidence of injury to the 
riparian and prescriptive rights of the plaintiffs, I shoald 
have followed this authority ; but there is evidence before 
me which satisfies me that the damage accruing to the 
plaintiffs is by no means inconsiderable. 

Then to a similar effect is the case of The 
Aitame^'General v. The ShsjfieU Oae Oonewnere' 
Co., 3 DeG., M. & G., 304. The marginal note 

says,— 

It is not enough to show a nuisance to constitute a case 
for an injunction ; but if it is a continuing nuisance the 
Court will not refuse an injunction Ixxaiuse the actual 
damage from it is slight. 

So then I think these cases amply show that 
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actual damage is not neoeaaary to aupport an 
injunction ao long aa there ia an injury cansod 
bj the preaent discharge, conpled with a proba- 
bility,— or practical certainty in thia case, — of a 
future increaae of the nuiaance. Then it was 
argued that, if yon grant thia injunction, you atop 
ereiybody'a houae drain, and people muat live 
in their own dirt. There are oasea which 
answer thia. There ia a case, The Attorney' 
Oimrd V, The Caunetl of the Borough of Birming- 
hm, 4 K. ft J., 528. From the marginal note I 
quote aa follows, — 

PnUio worka ordered by Act of TVirliament moat be so 
executed aa not to interfere with the private rights of 
iodiridnals ; and in deciding on the right of a single 
proprietor to an injunction to restrain snch interference, 
the drcumstnnee that a vast popalation will suffer (^e,g, by 
remaioing nndrained) unless his rights are invaded, is one 
which this Court cannot take into consideration. 

In effect, rather than a man who woa injured 
ihould auffer, let the gods weep. I think the 
obseryationa of Yice-Ohancellor Wood, subse- 
quently Lord Hatherley, Lord Ohancellor, on 
pp. 539, 541 and 544, are pertinent to thia case. 
He Bays, — 

Now, w\tb regard to the qaestion of the plaintiff's right 
to an injunction, it appears to me, that, so far as this 
Conrt is concerned, it is a matter of almost absolatc 
indifference whether the decision will affect a population 
of 230,000, or a single individoal carrying on a manafac- 
tory for his own benefit. The rights of the plaintiff must 
be measured precisely aa they have been left by the 
LegisUtnre. I am not sitting here as a committee for 
pablic safety, armed with arbitrary power to prevent 
what, it in said, will be a great injury, not to Birmingham 
ooly, bnt to the whole of England,— that is not my 
fanotion. 

Nor ia it mine. 

My function is only to interpret what the Legislature 
(the proper body to which all sueh arguments should be 
addressed) has considered necessaay for the town of 
Birmingham. The town of Birmingham— 

and, here, the town of Briabane— 
is to have neither more nor less than the Legislature has 
thought necessary for its protection. And the question, 
whether the town of Birmingham is concerned, or whether, 
as in the case of Delame v. The Aldershat Deodarizmg 
Mamure Oo^ the defendants arc carrying on these opera- 
tions for their own profit, is one which it is entirely 
beside the purpose to argue in this Court. 

On p. 541, he aays, — 

If they have not funds enough to make further esperi* 



ments, they must apply to Parliament for power to raise 
more money. 

So here, if they have not money, or ftmda 
to take thia alleged nuiaance, if ao it be, away 
from the month of thia drain, they moat manage 
it aome way. 

If, after all possible experiments they cannot drain 
Birmingham, without invading <* the pUintiff's private 
rights, they must apply to Parliament for power to invade 
his rights ; and if the case be one of such magnitude as it 
is represented to be, Parliament, no doubt, will take 
measures accordingly, and the plaintiff will protect him- 
self as best he may. 

Here, Parliament, in the Local OoverwnifU Act, 
haa provided a way whereby the defendanta, if ao 
inclined, can take thia drain through the plain- 
tifia' diviaion into the river Briabane, and for the 
purpoae they are authoriaed to make a apecial 
rate; ao that they are not nearly in ao hard a 
poaition aa the inhabitanta of Birmingham were. 
He proceeda. 

The only question I have to consider is, whether the 
nuisance has been created by the act of the defendants ; 
and I cannot hesitate to say tlmt it has. It was argued, 
tliat the inhabitants of Birmingham had a right to drain 
their houses into the Lea, and thence into the Tame ; but 
this at least is in evidence, that the alleged right aa 
exercised (assuming it to be a right) did not pollute the 
water of the Tame as it does now— did not kill the fish or 
prevent cattle from drinking of the river ; but immediately 
the defendants* sewers were opened the fish were killed. 

In thia caae, the leechea were killed, — ''and 
cattle could no longer drink of it;" — ao here, — 
** and there cauae and effect are clearly pointed 
out." On p. 542, he continuea. 

The same sort of aignmcnt was addressed to me in the 
Luton case. There it was contended, and, in fact, the 
plaintiff admitted, that the inhabitants had a right to open 
Iheir sewers into the river ; and the defendants, acting on 
behalf of the community, claimed to exercise all the rights 
which its several members possessed. But the answer is 
thia : — ^The right thus claimed is like that which exists in 
the case of adjoining mince upon different levels. From 
the necessity of the case, every owner of a mine must 
snbmit to the inconvenience of having the water of an 
adjoining mine upon a higher level descend upon his mine 
so long as it descends in the natural course of drainage ; 
but that does not entitle the owner of the adjoining 
mine to throw upon him in some other or more objection- 
able way water which might be allowed to descend upon 
him in a modified form, not occasioning the same amount 
of injury to his property. So here, before the 'defendants* 
operations, the drainage of Birmingham, entering the river 
in driblets and at different parts of the stream, was laigely 
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ctilntal before it miched the plainttifB property, anil dul 
not sabject him to that incoorcnieDcc of which he now 
complains. 

Now, in this caae, we had, before defendants' 
operations, theso bathing-places of the boys in 
ancient times lying at the back of Wickham 
street, which became polluted by their bathing, 
and by the additions to the water of the refuse 
from the houses; but the water did not even 
dribble down on the plaintiflEs' ground at the 
lK>int where the nuisance is alleged to have been 
caused; biit accumulated, so as to be twenty 
times, t think one witness said, more in quantity 
than it is now at the mouth of defendants' drain. 
What happened ? A storm came and in one vast 
rush it was whirled across the plaintiffs' grounds, 
and disappeared. To this the Chancellor's 
language is most applicable. I cannot here 
make use of better language for this case than he 
has used. On p. 544, the foUoAving will also 
apply to the present case, — 

In this respect, and at this stage of the proceedings, the 
case resembles one which was originally before me, bat 
was afterwards transferred to the Master of the Dolls— 
that of The AfaneheMtrr, Sheffield, and LiMcolnshire Bail- 
waif Co, r. The Worhsop Board of Health, There the 
defendants had made a main sewer opening into the 
plaintiffs' canal, and, further— and this was certainly a 
most suspicious circumstance— they had laid a series of 
pipes leading from all the honses of the town towards this 
sewer, but ending in blind holes. 

Here, according to a mayor of the past, and an 
alderman of the present,— Mr. McMaster, — the 
plaintiffs have led their drains ioto deep holes, 
which, according to scientific evidence, are adapt- 
able to the use of drains, and have been used for 

such. 

At the same lime, they had always told the plaintiffs 
that they had no intention to drain the sewage from the 
houses by means of those pipes, but only the natural 
water. At last, two of the pipes were opened into the 
canal. Still the defendants said, they were going to have 
a grand scheme of diainago, and when that scheme was 
complete, the sevragc would not go into the canal. 

What say they here? That they arc going to 
cut through some mountainous hills by Breakfast 

Creek. 

But what am I to do here ? He goes on— 
his state of things, when the case came before me, I 
^ught I was bound to take their word tlwt they did not 



intend to do so, and aooonlingly, I put them under an 
undertaking not to open any side sewer or other sewer 
into the main sewer ; and, that undertaking Ixring given, 
I onlercd the cause to stand over, with liberty for the 
pkinliffs to bring such action as they might be advised, 
and liberty fur cither party to apply ; 
and so on with other observations. In this case, 
three years ago, llie plaintiffs seeing what was 
happening at the entrance to their drain, and 
suspecting the use of tlieso loopholes, wrote 
courteous letters to the defendants, but the 
defendants seemed skilled in the use of the 
weapon which may be used with great power 
and effect, but sometimes rebounds on* the user — 
I mean wit. They said wait till you are absorbed 
into our division, and so in their magnitude 
holding this over the plaintiffs, they xiroceeded 
for the next three years, and refused to accede to 
the desire that a drain should be made jointly 
between them. Now here it may be well to let 
fall a comment on the case. Thi^ main drain ia 
laid out with these drain pipes let into it Pro- 
vision is made both under the Local Oocemmemi 
AH and the IZm/M Act, which I have cited at 
length, for the connection of house drains with a 
main drain. The defendants in the bye-law No. 
5, have made provision for the connection of 
certain drains with their main drain, and in 
their first bye-law say that— 

It shall not be Uwful for any person without notice to 
the Municipal CJonncil, or otherwise than according to the 
plans and 'directions of such Council to make, connect, 
or branch any private drain into any of the public diaios, 
or sewers, or into any drain or sewer commnnioating 
therewith ; 

and then it makes provision for dealing with 
persons who break that bye-law. Then ttiey 
make provisions for repairs of these drains, and 
for surface storm-water drains; and that the 
Council may give notice for drains to be made ; 
and then for main drains to be built; that water 
closets be not connected with public sewers; and 
the penalties for theso matters. So there they 
make provision for the connection witb their 
sewers witli any drain. Now, a drain is a 
channel, trench, or ditch for conveying water; a 
sink or small sower; and a sewer is a passage 
which conveys sewage; and sewage is the used 
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water and liquid filthy matter of a town or city. 
Now if that be what a drain is for, and what a 
drain is to carry, we have it that the defendants 
by their bye-laws have provided for the making 
of drains which are to convey into their sewer 
the used water and liquid filthy matter from the 
houses. Having made that and invited.it, so far, 
I find that they have made provision for carry- 
ing along their main sewer this sewage, and thoy 
have made bye-laws inviting all x>6rsons, hardly 
blessed, but oppressed with more sewage than 
they knew what to do with, to discharge it into 
their main drain. Now, there is a case which 
was quoted from a Cburt in Sydney— some 
observations of Chief Justice Stephen— ^mar^ v. 
The Chrparaiian of Sidney, 6 N.8. W. Bep., p. 380. 
The observations pertinexit to this case are on p. 
386. 

I told the jary that if more filth or other injarions matter 
was thrown on the plaint ilfs land than woald hare come 
there hat for the defendant's watercourse, the plaintiff was 
entitled to recover ; in effect that this woald be a finding 
against the defendants on the issae of wronj^falness or 
negligence. For they coald hare no right to cause such a 
flow into and over the plninliff^s land ; although, as here, 
there may previoasly hare been a sewer placed there by 
himself to carry off the flow which would in any event 
have come. 

That is the same as this case. The fact that 
plainti£b have dug this trench along their land is 
no excuse. 

The waterooorse in question was not constructed so as to 
caury, in the ordinary course of events, the accruing filth 
down throngh thcstroet.but intentionally so as to converge 
towards and be led directly on and over plaintitTs land. 
This act was a negligence or a wrong if it brought, as the 
jary have found that it did, more noxious matter concen- 
trated on the pUiintilTs land than would otherwise have 
got there. I think it immaterial that this filth would not 
bave been brought down by the drain but for the wrongful 
iMt of third persons. If this drain had not been made, this 
filth might have gone elsewhere. The defendants did that 
which they had a right to do in a negligent and improfier 
manner. The statute (14 Vic, No. 41) says, that the 
watercourses are to be ** proper and convenient ; " that is, 
lor the public, and also every member of the public. 

There were four oases dtod before me, which 

I think it well to examine in their order of date. 

The first is Nim$aton Local Board v. General Sewage 

(hmpany, L.B., 20 Eq. Ca., p. 127. There there 

was a oontratt between the Ijocal Board and the 



Sewage Company, in effect, that they should do 
certain works in connection with the sewage 
which necessitated their pumping out the sewage 
at the end of the plaintiffs' sewer. Defendants 
neglected to do this, and a large quantity of 
sowage was backed up from day to day, and the 
plaintiffs sued for an injunction to restrain them 
from allowing that nuisance to continue. It was 
held that that was necessary, in so much as the 
leaving the refuse matter to accumulate at the 
end of the sewer amounted to a nuisance, and the 
plaintiffs were entitled to sue, because it was 
through their contract with defendants that they 
were enabled to control the committing of a 
nuisance. It was held, too, that the suit would 
lie and an injunction was granted. I do not 
think it necessary to cite the facts of the case 
more particularly, or the arguments for judgment. 
The next case is The Attorney- General v. Acton 
Local Board, 22 Ch.D., 221, which was a suit for 
an injunction— 

To restrain defendants from permitting, directing or 
authorising any sewage to flow into a sewer or stream 
called the Stamford Brook (West Branch) or any other 
stream or watercourse running into or communicatiDg 
therewith so as to cause a nuisance to the public ; and 
also to restrain the defendants from permitting, directing 
or authorising any sewage to flow or be discharged by 
or through Stamford Brook (West Branch) or otherwise 
either directly or indirectly into the metropolitan main 
drainage system, or any sewer vested in the phiintifliB. 

It was alleged that by the means taken by the 
defendants ''a large and constantly increasing 
quantity of sewage was discharged into Stamford 
Brook." Mr. Justice Fry says : — 

I consider it to bo well established that local boards are 
bouud to perform their statutory duties without injury to 
their neighbours. They cannot create a nuisance affecting 
a neigbour, and, in my judgment, they cannot cast upon 
a neighbour a greater burden than he is already bound to 
bear. 

And, citing some dicta of Lord Justice James, 
in another ease— 17 Oh.D., 249, — 

If a roan has an artiflcial drain or sewer by which he 
drains anything, either water or sewage, into his neigh- 
bour's land, he cannot use that drain so as to drain 
another close or another house. It seems to me impossible 
to suppose that there is anything in the Bnglish law to say 
that a man has the right to pour in as much sewage water 
as can come from anywhere, limited only by the sise of the 
particular drain. 
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And Lord Justioe Cotton said, — 

There is no authority f;iven by the Act to do it (tliat is 
to increase the sewage), and according to the general law 
tliey have no right to throw any harden on their neigli- 
hours unless by contract, which in this case docs not 
exist, or by long user, that is to say, by prescription, 
which does not exist here. 

In fact here, twenty years ago, the matter was 
BO small that it was scarcely perceptible. The 
last case of this class is Charles v, Finehley Local 
Board, 23 Ch.D., 767. It is possibly not neces- 
sary to qaote the particular facts of this case. 
At p. 773, Parson, J., says, referring to another 
case, — 

What the Master of the Rolls said in his judgment was 
this, that as far as he could see the only right the Board 
would have, if they had any right at all, would be to bring 
a serie^ of actions against the persons who were so putting 
in this scwaf^e without, as was alleged, any right, and to 
take their chance of succeeding or being beaten in those 
actions. He said that in many cases, no doubt, the per- 
sons ptoceeded against might have claimed prescriptive 
rights, and it was very doubtful whether if the Board had 
brought actions they would have succeeded, but he said that 
he knew of no case in which an injunction had been 
granted to compel another person to bring an action for 
any injunction, and he says this : *' Indcpcndantljf of that, 
did anyone ever hear of an action against a man because 
he did not bring an action against his neighbour ? It is 
impossible to suppose that any such action could be main- 
tained. It comes to this, if you could maintain it you 
would get an injunction against a man for not bringing an 
injunction action against his neighbour. That is the 
result of it." 

That was quoted in this case; and it was 

argued that this case was similar; that it was 

simply bringing an action against the Municipal 

Council requiring them to obtain injunctions 

against these other persons ; but the case is not 

so. They are authorized, and empowered, and 

required, by their Acts, so to drain the town as 

not to injure the public within or witliout the 

town, — or private persons, — and it is not against 

them for receiving this stuff that an injunction 

would go, but against them for so carrying it and 

delivering it, as to carry it to the injury of others, 

which they must not do. Then, there is authority 

Jn'the text-book by Couhan and Forbes on Water, 

pp. 168-9,— 

Thus where the sewage of a town had for many years 
drained into a stream passing through plaintiff's landi 
without perceptibly polluting it, but, for some years before 



filing the bill, in consequence of the inorcase of the town, 
the stream became perceptibly polluted, and eontinoed to 
increase in impurity, the Court of Chancery granted an 
injunction restraining the draining of the sewage into the 
stream. 

Then it was said that delay is an answer. 
The case of Ths Attorney- Qenerail v, Leeds Osrpon- 
tion, 5 Ch., 583, seems to be an answer to that 
There it was held, "that though the sewer had 
been completed, and in operation sixteen years 
before proceedings wore taken, the Court would 
interfere at the suit of the land owners." In 
this case I have held that plaintiffs could sue. 
At p. 594, in the Leeds case. Lord Hatherley, 
Lord Chancellor, says: — 

The only point that really seemed to me to create any 
question in the cause was this, that all was done sixteen 
years ago ; that a great deal of money was laid ont in the 
construction of these works ; and that the landowners and 
other persons injured might be affected by standing hy 
and seeing an expenditure of money which they migbt 
know could only tend to one result, and was only intended 
for one purpose, which purpose must necessarily produce 
the result in question, and yet making no comphunt, 
I think, the true answer is that which had occurred to ns 
before we called on Sir lloundell Palmer, namely, that 
when any person finds that the I>egislature has aathorisccl 
a work to be* dona (and, of course, the force of this is in- 
creased by the view wn have taken, that the t:ae 
construction of the Act is, that it is to be done without 
creating a nuisance), he is not to assnme it will create 
a nuisance. On the contrary, the presumption would be 
that the board would not do anything unlawful. It is 
lawful for them to make the sewers, it is hiwful for them 
to conduct the sewage into the river Aire, but they are to 
do it in such a way as not to create a nuisance ; and until 
it is ascertained that the construction of the work will 
result in a nuisance, I do not see how any person could 
have sued. If he had, I apprehend the answer would hare 
been, ** We have the power to do this by the Act, and yon 
cannot restrain us from doing the act, unless you can 
allege some grievance on the subject, and you cannot sue 
in the form of fjuia timet, because the Legislature seems to 
have contemplated there was a probability of that being 
done which they had authorized to be done.** I think, 
therefore, that is a complete answer to the question of 
delay, which it struck me at the time was really the serioos 
question in the cause, because as to duration of time in any 
other sense than that I cannot hold, nor do I nnderBtand 
the Vice-chancellor to have held that the simple fact of 
the evil becoming more or less unbearable can affect the 
element of your allowing expenditure to be incurred. But 
I do not think the mere fact of a plaintiff bearing for a 
certain time an evil would alone prevent the Court from 
saying the evil may not be arrested, and in this case there 
is certainly this fact that the evil is a continually increasing 
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eril ; and that being lo, it seems to mc high time that the 
parties who do mean to assert their rights shonld do so. 

I have already referred to the case of The 
AUome^'Qemr^ v. Aeton Local Board; and the 
case of The Atiomejf'Chneral v. The Corporation of 
Baii/ax^ reported in 39 L.J., Oh., 1^9, goes to 
ahow the form of the injunction in this case, and 
it also goes as to the laches for delay in an 
answer. The marginal note states the facts : — 

The oorpomtion of a boroagh, acting as a locul hoard of 
health, constmcted a sewage system which resulted in a 
gradoally increasing naisance to the pUiintifb and the 
public generally. It being represented on their behalf 
that the evil could only be dealt with effectually by 
a comprehensive scheme, and that no such scheme 
coold pmdcntly be adopted pending a parliamentary in- 
quiry into the whole subject, the Ck>urt granted an 
immediate injunction against any extension of the system, 
and restrained the continuance of the existing nuisance 
from and after the expiration of one year from the filing 
of the bill. 

This was a bill and information to restrain the above- 
named corporation from causing or permitting the sewage 
of the borough to pass into the Hobble Brook, so as to be a 
naisance to the plaintiflh or the public generally. 

Yice-Ohanoellor James, in " pointing out that 

it was not so much the amount as the nature of 

the pollution that had been altered of late years, 

and that constituted a serious and increasing 

nuisance to the plaintiffs and to the inhabitants 

generally,'' and says, on p. 130, second column, — 

They will never be able— as in none of these cases are 
they ever able — to make it a potable stream, or a stream 
fit for domestic purposes ; but that they will be able to 
diminish the nuisance to such an extent as to satisfy me 
that the plaintilTs will have no further right of complaint, 
I have no doubt. Whether the scheme tried at Leaming- 
ton, or any other scheme will answer, I do not know ; but 
that an immense diminuation of this nuisance can bo 
eiEected within the time I have allowed, I have really no 
donbt. At all events, that time will enable them to apply 
to Parliament either to authorise them to take such steps as 
they may think necessary for getting rid of it ; but the 
thing b^g now before me, it is my duty to make a com- 
plete decree, both as to the existing nuisance, and as to the 
enlaigement of the present system. 

The order made was,— 

That an injunction be awarded against the the defend- 
ants, the mayor, aldermen and burgesses of the borough 
of HaUfax, to restrain the said defendants, their servantsi 
and agents from causing or permitting any new outfall 
into the Hebblc Brook, or any new sewer communicating 
with any outfall into such brook, or any drain or other 
communication with any snch sewer, whereby the sewage 



water may pass into the Hebble Brook ; and it is ordered 
that an injunctioq be also awarded against the defendants, 
the mayor, aldermen and burgesses of the borough of 
Halifax, to restain )he said defendants, their servants and 
agents from and after the 1st June, 1870, from causing or 
permitting the sewage of the borough of Halifax to flow or 
pass through outfall sewer A. or outfall sewer B. in the 
information and bill mentioned, or any new outfall into 
the said brook, unless and until the same shall be 
snfBciently purified and deodorised. 

So far then for the Statutes and cases relating 
to the subject I think th^ fully establish the 
plaintiffs' right to sue and to have the injunction 
indicated in these two cases, provided that the 
facts show the commission of a nuisance by the 
discharge of defendants' liquid at that point upon 
the drain or over the lands of the Division of the 
plaintiffs. To ascertain this I have to give the 
result of my consideration of the evidence laid 
before me. 

His Honor then considered the evidence 
given in the case, and concluded as follows:— 
Plaintiffs are entitled to an injunction against the 
defendants restraining them from discharging 
any sewage so as to be a nuisance to the 
plaintiffs, or the public generally. Injunction 
not to go for four months with liberty to apply 
at Chambers to extend the period on giving 
a week's notice by summons. No damage. 
Defendants to pay costs. 

Solicitors for plaintiffs: Chawibert, Brueo and 
MeNab. 

Solicitors for defendants: Maephermm and 
Mtskin. 
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IN CHAMBE RS. 
Habdiko, J. . Juno 16th, 1886. 

In the maHer o/mm will of william kino, latb of 

TONGT STATION, ICABAKOA DISTRICT, GRAZIXB, 
DBCBASED. 
rracticu on application to pass accounts— Dciliicting com- 
mission allowed on prcTious accoants Accounts not 
passed in proper time— Costs disallowed. 
Z?jfrirM, on behalf of Alfred James and William 
DowneSy the administrators, applied to pass the 
accounts of the administration of the estate, from 
30th June, 1883, to 12th January, 1885, which 
hod been filed on 2drd April, 1885 ; to extend the 
time for filing further accounts for eighteen 
months from 12th January, 1885; to allow a 
commission of 5 per cent, on £15,047 19s. 5d., 
the amount collected ; and to allow the adminis- 
trators their costs, including the costs, charges, 
and expenses of passing their accounts, and of 
this application. 

His Honor made the following order : — 
Jkduei commission at 5 per cent, on £675, 
amounting to £33 r5s., improperly taken on the 
last accounts. 

This item was interest on a mortgage which 
had accrued since the death of the testator. 

Direei the Registrar to reconsider his certificate 
at the cost of the solicitors to the administrators. 
The certificate certified that the accounts were 
trustees' and not administrators*. 

Allow a commission of i per cent, on £13,668 
16s. lid., the amount collected. 

It was owing to the delay in this matter that 
His Honor allowed so small a commission. 

DuaOow the costs of tlie affidavit of Alfred 
James and William Downes, filed 10th June, 
1886. This affidavit was wrongly endorsed. 

DiioUaw all costs of passing the accounts in- 
curred in respect of the accounts filed after the 
expiration of the twelve months allowed by the 
order of 10th September, 1884. 
Subject to these deductions. 
Allow the administrators their costs, including 
the costs, charges, and expenses of passing their 
accounts, and of this a])plication. 

Solicitors for administrators: Fozton and Cardew, 



MURPHY r. CII.VXDLER AND JSKKHTS. 

Practice — Apjmnimtni o/^Hardian ad litem. 

Pain, for Ellon and William Henry Shcehan, 
infant defendants in the action, represented by 
their next friend, Frederick Oustavus Hamilton, 
applied on his petitiou fur his appointment as 
their guardian ad litem. 

His Honor, in granting the order accordingly, 
added that it was not to be made a precedent, and 
that the ptoper way was by order of course by the 
Begistrar. 

Solicitors for petitioner : Hart and Flower. 



LiLLEY, G.J. July 21st, 1886. 

BELL BROS. AND THOMPSON V. GRAHAM. 

Attaehment of dehU — Qamiehee oi^der — Merehani 

Shipping Act, 1854 {17 ^ 18 Viet., e. lOi), 

eeee. 191 ^ 283. 

Moneys in hands of the Registrar payable, under decree of 

the Vice-Admiralty Court, to defendant arc not a debt 

owing or accruing, nor subject to attachment. 

Flaintifiis had recovered judgment by default 
against defendant as drawer of a bill of exchange 
for £334 19s. 10s. By decree of His Honor The 
Chief Justice, as Judge of the Vice-Admiraltj 
Court, in the action of Grakam «. '< The Maida,'* 
the sum of £155, found to be due to defendant 
for wages and disbursements on voyage, had been 
directed to be paid to him out of the proceeds of 
the sale of the ship. These moneys being still in 
the hands of the Begistrar of the Vice-Admiralty 
Court, plaintifEs upon their judgment recovered 
applied for a rule niei attaching such moneys. 

Bymee appeared on behalf of the plaintiib, and 
cited the case In re Cowans, 49 L.J.Ch., 402. He 
referred also to Cababi on Interpleader and Attaeh- 
ment, pp. 158-169. 
Ilellioar watched the case on behalf of defendant. 
His Honor refused to grant the rule on the 
ground that the moneys sought to be attached 
were not a debt owing or accruing ; and also on 
the law as enacted by the Merchant Shipping Act, 
1864 (17 & 18 Vict., cap. 104), sections 191 & 233. 
Solicitors for plaintiffs : Reee Jonee, Brown, and 
Jones. 

Solicitors for defendant : Daly and Hettiear. 
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JUNE SITTING OF THE FULL COURT. 



THE QUEEX r. CRIBB. 

Gold Fields Act of 1874: {38 VicL, No, 11) SeeU. 

2, 6y 7, .9, 69, 97 --Gold Field BegtOatioM 5, 

S, 10, 11, 13, 15, 21, 26, 27, 36, 37, 39, 54, 

55, 56. 

Under Regulation 54 of the Regulations made in ponoance 
of the Gold Fields Act of 1S74, one man can only take 
up, as an onlinarj quartz claim, 50 feet along an 
ordinary line of reef by 400 feet, and consequently it 
is against the duty of a Gold Warden, acting minis- 
terially, to register a claim for a greater area, and, if 
acting judicially, it would also be his duty to refuse 
to register such claim. 

Ufok this matter being called on Tuesday, 8tii 
June, the hearing was adjourned to the following 
day before their Honors Mr. Justice Harding and 
Mr. Justice Mein, his Honor The Chief Justice 
being unable to sit on account of interest in the 
subject matter of the action. 

Hearing accordingly on 9th June. 

This was a motion to make absolute a rule fii«i 
granted by Mr. Justice Harding, on the applica- 
tion of Bichard Bond, of Eockhampton, miner, 
on 17th April, 1886, calling upon Benjamin Gribb, 
Warden of the Crocodile Creek Extended Oold 
Field, to show cause why a writ of mandamtts 
should not issue commanding him to register the 
applicant for a piece ot ground, situated at Mount 
Morgan, and part of selection 247, within the 
goldfield, as an ordinary quartz reef claim, or 
why he should nbt hear and determine the applica- 
tion of the said applicant .to be registered in 
respect of the said claim. 

DarUy, Q,C., and Byrnes appeared for the 
applicant, Bichard Bond j Lilley for the Warden, 
Benjamin Cribb, to submit to the order of the 
Court. 

Sir 8, JF. Griffith, Q.C., and Power applied for 
leave to appear on behalf of Thomas Skarratt 
Hall and William Pattison, as the owners of the 
Mount Morgan freehold, alleged by the applicant 
to be Crown land. Leave granted. 

Byrnes read the affidavit of the appellant 
Bichard Bond, from which it appeared that he 
was the holder of a miner's right available for the 



Crocodile Extended Gold Field. He had taken 
up and marked off and pegged out and trenched, 
in accordance with regulation 5 under The Gold 
Fields Aet, a claim, near the western boundary of 
selection 247, county of Baglan, parish of Cal- 
linugal, within the proclaimed gold field. Before 
pegging out and trenching, he had examined the 
fence of selection 247, and '' ascertained that the 
whole of the fencing of the said selection had at 
some time previously been moved." Further, he 
alleged that the land pegged out by him " was 
outside the true boundary line of the said selec- 
tion.'' He fulfiUed the other regulations as to 
obtaining and posting the Warden's certificate, 
and in due course demanded to be registered for 
the claim, but the Warden had "refused to 
register " him, to entertain his demand, or hear 
evidence or '' determine in any way " his '' said 
demand," alleging for his reason that he knew 
'' the ground applied for was freehold." Appel- 
lant had since kept the ground pegged and 
trenched ; and was '' desirous of being registered 
for the said claim by the said Warden." The 
affidavit of Bichard Hamilton, licensed surveyor, 
Brisbane, deposed that on investigation at the 
Lands Office, Brisbane, he found ''the original 
survey of the said selection had been wrongly 
described, the bearings being described on the 
true, instead of magnetic, meridian, and that the 
boundaries of the said selection were on account 
of the said error, wrongly described by 10 
degrees." 

Bower read the affidavit of Archibald John 
Bichardson, district surveyor, Bockhampton, and 
of Frederick John Byerley, surveyor, Bockhamp- 
ton, traversing the statements in Hamilton's affi- 
davit ; and the affidavit of Thomas Skarratt Hall, 
who deposed that neither he nor William Patti- 
son, the holders of the said selection in freehold, 
had ever claimed to move, or moved, the fences 
or boundaries of the said land, and that " the 
fence on the western boundary is on its original 
site ; " a further affidavit supports the facts stated 
in CribVs affidavit, which follows. 

LilUy read the affidavit of Benjamin Cribb, 

CC 
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Warden of the Crocodile Qold Field. He deposed ' consequently had refused the application. As to 
that on reading the description of the groundj jiirisdiction, hereferred to I^ JTtii^ 9. Xf7/f/2i»^i 5 
applied for by Bond, he ascertained that it was j N. & M., 640, and The King v. th$ BUhop of 
not Crown lands. He further said of his own j ExeUr, 2 East., 461 ; also The OM Fieldi Ad of 
knowledge that it was not Crown lands, and there- 1874, sects. 2 and 21, regulation 54 and forms 



fore not subject to his jurisdiction, and he had 
consequently declined to proceed in Bond's appli- 
cation to be registwed. 

GriJ^th Q.C, submitted that the applicant's 
claim was founded on a conjecture, and it was 
also contrary to law. His application was to be 
registered for eight acres as an ordinary quartz 
reef daim, while imder the regulations of The 
Oold Fieldi Act the ovly clainKhe could take up 
was 50 feet along the supposed line of reef by 500 
feet. The Court would not mandamue the Warden 
to do a futQe or unlawful act, namely, to hear an 
application which he was bound to reject. It was 
the Warden's duty to not grant a certificate for 
more than the law allowed a man to have as a 
claim. Then again there was no primd facie ease 
that the land applied for was not freehold. It 
was alleged that the fence had been moved ; but 
the sources of information were not disclosed. 
The applicant for a mandamue must show a clear 
right, and the refusal of a legal remedy. . But 
there was no evidence here of any right, only 
assertion and conjecture. [He then went into 



E and D. 

Hardikg, j., referred to The WaXhaUa Gold 
Mining Co. v. Mnlcahy, 40 L.J., P.C, 41. 

Darley, Q.C, contended that respondents were 
attempting to take the case out of the jurisdiction 
of the tribunal appointed by the Legislature, and 
to have it determined by the Supreme Court, con- 
trary to the 9oth section of the Act. In accepting 
the applicant's daim the Warden was merely a 
ministerial officer,— J!r parte Mille, In re Milh, I 
Q.L.J., 1. A mandamue should issue to him to 
record this daim ; aod thereby the ease would be 
set in motion. He could then exorcise his 
judidal function, and from that decision of his 
there would be an appeal to the District Court, 
and so on to the Full Court ; but by his conduct 
that right was now denied. The full and neces- 
sary information was not before the Court to 
enable it to dedde the rights of the parties. The 
applicant was not there to contest the case, once 
and for all, on its merits ; \}\\i v^xih tk primd facie 
title to the piece of land which he had marked 
and pegged out. Beading the loth, 54th, and 



the character of the affidavits eeriatim.'} If the 06th regulations together, it was manifest that a 



ground was not Crown land, the a2)plicant had no 
right to ask the Warden to determine his claim. 



claim of any length might be taken up by one 
person : but that there must be a number of 



The Warden had not jurisdiction to upset a deed : persons holding miners' rights working it — other- 
of grant from the Crown ; the ajiplicant must ; wise it was forfeited. 

show it to be Crown land. He inferred it to be . Habdixg, J., referred to The Gold Fielde Act, 
Crown land ; and the occupants produced their i sect. 2, and regulation 36. Meik, J. — Form E, 
deed of gi'ant, which was primd facie evidence of regulations. 

the freehold. The Gold Fielde Act of 1674, re^- Darleg, Q.C. : By the 16th regulation, there 
lations 5, 6, 11, and 64, and form E referred to. | was no limit of area proposed. 11th regulation 
Foioer followed : If the applicant must ulti- { also referred to. The applicant had a right to 
mately fail, the rule should be discharged. The ' the Wai*den's decision. Tapping on Mandamus, 
Warden found the applicant applying for a claim p. 303. It was not shown by the grants where 
which was not Crown land, and over which he con- selection 247 actually was ; they located nothing, 
sequently had no jurisdiction, and applying also That should be determined by the Warden. The 
for more than he was entitled to for an ordinary holding of a miner's right was sufficient primd 
quartz reef claim on his single miner's right, and facie title to enable a plaintiff to make a party in 
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possession Bhow his title. It was not possible for 
the Courts with the* materials before it, to safely try 
the question of disputed boundaries. Where the 
Court sees a fair case of dispute, it will direct a 
vumdamut to go. Ths King r. Payne ^ 6 A & E., 
399. Sections C2 & 90, and regulation 5 of the 
Act. If a serious doubt existed, a maniamu* 
should be granted, — The King v. lUctor and Churek- 
warden* of BirmingMm, 7 A. & E., 259 ; The King 
9. Mayor of We$t Looe, 3 B. & C, 681. A serious 
doubt existed here. — Ex parte Uimmelbach, 1 
Supr. Ct., N.S.W., Reps., N.S., 247. The 
Warden could not refuse to hear the application ; 
some evidence was tendered, and they should be 
required to hear it, — The King p. J J, of Cumber- 
land, 4 A. & £., 695. The Court was not asked 
to decide whether the land in question was Crown 
land or freehold. 

Byme$ followed: The Warden had submitted 
to the decision of the Court. He was bound as a 
ministerial officer to receive the application to be 
registered — The Mutual Assurance Society of Vic- 
toria V. The Registrar- General, \ Q.L.J., 177, and 
Roxburgh and others, unrep. The Warden's duty 
to register was ministerial ; when his duty was 
judicial the Act used the word '* may ; " in 
regulation 5 it said '' shall." Regulations 13, 
31, 34, and 35 referred to. The Court was not 
asked to try the title; the applicant did not 
come to show his at present, but with SLprimd 
facie case. He could not make entry unless 
enabled by the Warden,— 2V*ij WdlhallaJ^.M. Co 
V. MuUahy, The Warden must have gone behind 
applicant's back to get his information; which he 
had no right to do,— 2%^ King v. The JJ. of 
Merthyr Tydvil, 14 Q.B.D., 684. By regulation 
51a man could take up one immense claim, if he 
had sufficient men in his party. The public was 
protected by the working regulations. There 
were disputed facts in this case ; the la^v was 
uncertain; and the Warden had failed in his 
duty in refusing to register. The mandamus 
ought to go. 

Further reference to facts and arguments in 
the case occurs in the judgments. 



Habdiho, J. — On the I7th of April last, Mr. 
Byrnes, on behalf of Richard Bond, obtained 
before me a rule nisi calling upon Benjamin 
Cribb, the Warden of the Crocodile Creek Ex- 
tended Gh>ld Field, to show cause before this 
Court why a writ of mandamus should not be 
issued, 

Ordering? and commanding him to register the laid 
Richard Bond for a piece of ground situated at Mount 
Morgan, on the western boundary of selection 247, com- 
mencing at a point tOxmi 25 chains north of the south-east 
corner of fence, thence northerly a1>out 40 chains, and 
thence easterly a1x>ut 2 chains, and thence by a line 
southerly about 40 chains, and thence by a westerly line 
about two chains to the \H>int of commencement, as an 
ordinary quartz reef claim ; or why he should not hear and 
determine the application of the said Richard Bond to bo 
registered in rc8i)ect of the said claim. 

That rule has been moved absolute before this 
Court by Mr. Darley and Mr. Byrnes. Cause has 
been shown thereto by Mr. Oriffith and Mr. 
Power, representing parties interested who haye 
claimed to come in, and whose right to be heard 
has not been seriously contested. The Oold 
Field Warden, Mr. Cribb, has been represented 
by Mr. lilley, who has submitted to such order 
as the Court may think fit to make in the case. 

Mr. Griffith's contention in showing cause sub- 
stantially divided itself into a consideration of 
two positions which the Warden might occupy — 
first that of a ministerial officer ; secondly, that 
he might exercise judicial functions in the matter. 
And he says that whether the Warden was acting 
as a ministerial olficer, or whether he was exer- 
cising judicial functions, his decision, or the 
ultimate act which he must do, must be the same 
— namely, he must reject the registration because 
the claim applied for was of such dimensions that 
he could not legally register it. lie had argued 
that, if Mr. Cribb was a ministerial officer, the 
document in which the application for the claim 
now made showed upon the face of it that it could 
not be a success ; and, consequently, as a minis- 
terial officer, it was not brought within his minis- 
terial duty ; and, if it was a judicial function that 
the Warden had to exercise, this same question 
arose, because the ultimate end of the case must 
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be that too much was applied for — something that 
was not within the jurisdiction of the Warden to 
grant. Mr. Griffith also contended that if the 
grounds of objection already stated by me were 
not sufficient to answer the application for a 
mandamus, then upon the merits of the case there 
was no conflict of evidence ; in other words, the 
applicant, on his own materials, had shown no case 
entitling him to call on the respondents to show 
their title, and he must therefore fail. 

In support of his argument on the first ground 
he quoted Tapping on Jfani/^mtM, page 15 : 

The Court will refuse it — that is a mandamui. 

If it be manifest that it must be vain and fruitless, or 
useless, or cannot have a beneficial effect. 

And he contended that if it was quite clear, as a 
matter of law, that neither ministerially nor 
judicially could the Warden legally register this 
application, thou it would be a futile and useless 
act on the part of this Court to issue the writ 
applied for. I must say that I agree with the law 
as laid down in Tapping ; nnd if the issue of this 
writ would lead to a futile or useless result, I 
think that it would be contrary to the practice of 
this Court to order it to be issued. 

To deal with the different objections, reference 
must bo made to the evidence that has been 
brought before the Court ; and I will take only so 
much of it as I think it is necessary to reply to. 
First of all, there is the affidavit of the applicant, 
Hiehard Bond. He says that on the 20th day of 
September, 1883, a certain portion of Ci-own lands 
waer proclaimed a gold field, within the meaning 
of The Gold Fields Act of 1874, by name '* The 
Crocodile Extended Gold Field ; " that Mr. Ben- 
jamin Cribb was the Warden; that at the time 
of the occurrence of these circumstances he was 
the holder of a miner's right available for the 
Crocodile Extended Gold Field ; and that on the 
3rd of September last, at ten o'clock in the fore- j 



He further says that that piece of ground was, at 
the time, unoccupied Crown land within the mean- 
ing of The Gold Fields Act of 1874. Further, he 
says that on the 4th of December last, he went, 
together with Mr. Whitehead, of Bockhampton, 
his solicitor, to the office of the Warden, in Bock- 
hampton, for the purpose of lodging the applica- 
tion in form D, as required by the said regula- 
tion. No. 5 ; that the Warden being absent from 
the gold field and from his office, he lodged the 
application — a copy of which is annexed to his 
affidavit — with the mining registrar of the gold 
field, and obtained from the mining registrar the 
certificate in form E, as required by the regula- 
tions, which was duly signed by the mining 
registrar in the absence of the Warden. That 
certificate, he says, was posted by himself 
personally on a conspicuous part of the ground 
applied for, and a copy of it iit the Warden's 
office, within twenty-four liours of its receipt, 
as required by the regulations. He also says 
that on the 14th day of December last, no objec- 
tions having been lodged within the time 
specified in the regulations against his ax^plica- 
tion, he attended in company with his solicitor at 
the Warden's office, Bockhampton, and demanded 
of the Warden to be registered for the claim, and 
that the Warden refused to register him for the 
same or in any way to entertain his demand, or to 
hear any evidence or to determine in any way, his 
demand, alleging as his (the Warden's) reason for 
refusal that he knew the ground applied for was 
freehold. The form of application is given in 
annexure B to this affidavit, and is in the form D 
in the schedules of the regulations, and is in 
effect what I have already read from the rule 
nisi. This statement of the applicant is not sub- 
stantially interfered with by the evidence x>ut on 
the file of the Court by the Warden, Mr. Cribb. 
That officer narrates what he considered was his 



noon, ho 
Took up and marked off and pegged out and trenched in : ^^*^ ^^^^' ^^'P®^* *^ ^^'® '''^^^®^*' ""^ ^^^^^ *^*^' 



nooordance with the provisions of regulation No. u of the 
general regulations of the said Act a piece of ground or 
claim for mining purposes within the limits of the said 
gold field, near the westerly boundary of selection No. 
247, county of Raglan, parish of Calinugal. 



in consequence of what he so considered to be 
his duty, and of certain knowledge which he had 
previously obtaiuo.l, ho instructed the mining 
registrar to take the certificate of application off 
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the blackboard outside the Warden's office, and 
to make on entry in his diary of the transaction ; 
tliat later on the same day, Thomas Skarratt 
Hall, one of the proprietors of the said freehold 
• land known as selection No. 247, came to his 
office as Warden and lodged an objection against 
the application, and that he then told Hall that 
there was no necessity for doing so, as he knew the 
land applied for was freehold land and part of 
selection 247 ; and that he had returned Bond's 
application to his solicitor, Mr. Wliitehead, and 
had had the certificate of application taken off 
the blackboard. Mr. Hall, I may mention, and 
Mr. Pattison are the proprietors who intervene in 
the hearing of this motion. Hall in his evidence 
verifies, so far as is necessary for him, the facts 
deposed to by the Warden. Such is substantially 
the whole of the evidence before the Court. 

The objection urged by the respondents as to 
the quantity of land applied for arises out of the 
application, which shows it to be a length of 
2,000 feet, by a breadth or width of 130 feet; 
that is to say, a piece of ground 2,000 feet long 
by 130 feet wide. Bond applied to have that 
area granted to him — to have registration of that 
quantity of land as an ordinary quartz reef claim. 
The size of the land applied for was thus appar- 
ent on the face of the application; and the 
nature of the claim applied for was also apparent 
— " an ordinary quartz reef claim." 

Those being the facts, I propose to examine 
the Act, and the rule^ and regulations which may 
have some bearing upon the case ; and, though 
perhaps not so logical as it might be to take a 
general review of the Act without reference to 
the specific sections and regulations, I think it 
better to take them in the order in which they 
come. In taking a broad view of the theory of 
the Act and regulations, some word here or 
regulation there might escape comment, and 
might be passed over when the sting, so to say, 
of that regulation for or against my judgment 
would be lost: 

Now the first section of the Act to which we 
come and which will override the whole of the 



case, is section 2 ; which contains the interpreta- 
tion, and from which we get the definition or 
meaning which the Legislature gives to the word 
'' claim," wherever it is used in the Act, or in the 
regulations, I take it ; because the regulations 
are to be made in pursuance of tlie Act, and to be 
part of the mining law of the colony. " Claim " 
is to have this meaning : — 

The portion of Crown land which any person, or 
number of persons, shall lawfully have taken poaession of 
and be cnnblcd to occupy for mining purposes, or any 
number of such portions lawfully amalgamateil by the 
holders. 

Now, that definition recognises that one person, 
or any number of persons, may be lawfully 
entitled to take possession of and occupy certain 
land for mining purposes. We see there that 
*' person " is .used in contradistinction to " number 
of persons." Unless something different from 
person in the plural was meant here, the Legisla- 
ture was going out of its way to use this lan- 
guage; because ''person" by the AeU Shortening 
Act of 1867, means ''persons" where the context 
requires or will allow it ; and, consequently, here 
the Legislature did not mean that " any person" 
means persons, aa the clause goes on to say, " or 
number of persons," in the plural. Now what is 
it that a person, or number of persons, is or are 
entitled to take up? A claim. That is to say, 
the quantity of land which that person himself is, 
or the number of persons themselves are together, 
entitled to take up. To illustrate :— A person 
pn'md facie will be entitled to take up as much as 
one person is entitled to take up or hold, and a 
number of persons will be entitled to take up in 
the aggregate as muo>) as that number of persons 
by the regulations is authorised to hold. That 
is what I gather to be the Legislature's meaning 
of the word " claim." 

We next come to what is a "miner's right," 
and what a miner's right authorises a person to 
do. Now, here it must be remarked that under 
the 6th section of I7te Gold FiehU Aot this docu- 
ment is to be issued to " any x>erson." This is 
singular or plural by the AeU Shortening Act; it 
is no longer used in contradistinction to anything 
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else that necessitates reading it in a restricted 
sense. ''Any person/' singular or plural here, 
shall hold a ''miner's right." Then there is 
provision for a "consolidated miner's right." 
Section 7 allows consolidated miner's rights to be 
issued to managers or trustees of companies, or 
copartnerships for mining purposes and may be 
omitted from the construction of tlie section as I 
read it. 

By the 9th section — i ' 

Any penon who. shall be the holder of a miner's right, 
and any namber-of persons in conjnncHon who shall be 
the holden of any snch consolidated miner's right, shall, 
subject to the provisions of this Act, and to the regnla- 
tions, be entitled (except as against Her Majesty). 

To take possession of, mine, and occupy Crown lands 
for mining purposes ; 

and so on. Under that you may have one person 
taking up his specific quantity of land or a num- 
ber of persons taking up the aggregate quantity 
of land which their aggregate number is entitled 
to. Then the section goes on : — 

And any person or peraons so taking up and occupying 
Crown land as aforesaid shall, subject as aforesaid, be 
deemed in law to be possessed (except as against Her 
Majesty) of such lands so taken up and occupied. 

So that here you have what the miner's right 
entitles persons to. Whether they take it up 
singly or collectively they must each have a 
miner's right. 

Section 69 seems to be the next one: — 

No person shall be entitled to institute proceedings in 
any court whatsoever to recover possession of any claim o' 
of any share therein, or to recover damages for, or to 
restrain the occupation of, or encroachment upon, such 
claim or any portion thereof ♦ ♦ ♦ ♦ • 
unless such person shall have been the holder of a miner's 
nght at the time when his alleged title to^recover such 
possession, or damages, or interest, or to obtain snch relief 
first arose or accrued ; 

still showing the necessity for a miner's right in 
relation to matters under the Act in connection 
with claims. 

Section 97 is the section which enables "the 
Ctovemor in Council " to make 

Regulations not being contrary to the provisions of this 
Act. 

Snch regulations may be made for the whole Colony, or 
for any particular part thereof ; 



And 

8hall have the force and effect of law, and shall be 
judicially noticed in any court of justice. 
These regulations are before us, and have been 
quoted at great length. The first one which I 
think it to be necessary to refer to is the dth, 
which is described as the " mode of taking up a 
claim " : — 

A miner may take up and work any unoccupied Crown 
land as a claim 
By doing certain acts ; 

Provided that when registration is required such miner 
shall within two days after such marking make applies- 
tion in the form D hereto annexed to the Warden. The 
Warden shall, thereupon deliver to the applicant a certifi- 
cate in the form B hereto annexed, * 

Who shall within certain hours do certain acts. 

If no objection be lodged against snch application 
within such period, the applicant shall be entitled to be 
registered for the claim by the Warden. 
Should, however, 

Any objection be lodged withifi the time specified, he 
(the Warden) shall defer registration until the matter has 
been heard and determined, and thereafter be guided by 
the evidence submitted to him, or the order of the 
Warden's Court. 

Now, goiug back to section 2, the definition of 
the word "claim," and reading Aat with tins 
regtdation, a person holding a miner's right may 
take up and work a claim on Crown lands ; that 
is to say, a miner may take up and work so much 
land as a miner may take up, and a number or 
party of minors may take up and work so mnch 
land as such number or party of miners is 
entitled in the aggregate to take up. Then, 
going on to the further part of this regulation, 
this is to be done by an application in form D. 
It has been done in this caso in the form given. 
Form D is a form applicable to a number of 
miners applying for a number of claims or a large 
claim containing a number of miners' ground. 
It commences : — 

We, the undersigned, hereby give notice to the Warden 
for the that we did, 

on such a day, at such an hour, 
mark off a piece of ground situated at or 

thereaoonts ; and wc hereby make application to the said 
Warden, and request the said Warden, to grant us registra- 
tion thereof as a 
Now without affirming that it is necessary for the 
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quantity to appear upon that form, jet it does 
appear in Bond's application, and if it is incon- 
sistent with the nature of the daiin in respect to 
which the application is made; if there is an 
inconsistency between the quantity applied for 
and the claim to which the applicant is entitled, 
then arises the question of the power of the 
Warden to grant the claim at all. If more land 
is asked for than the claim described, where do 
we find in these regulations the power of the 
Warden to grant it? Further, the certificate 
which is to be issued, and which in this case the 
registrar issued to the applicant, requires the 
quantity of the land to be specified : — 

This 18 to certify that the ondermentioned penon did 

this day of at the hoar of o'clock 

.m., make application for a piece of ground measoring 

situated at to be held onder the pro« 

visions of clanse of the regulations as a 

Some sort of claim, I suppose ; 

And should no valid objection be lodged on or before 
And so on, registration will be granted for the 
samo to be held as a ''blank" claim. The 
moment that is drawn up the party who signs it 
sees whether or not there is a difference in the 
quantity of ground applied for and the nature of 
the claim, whichever it is; and he has before 
him the question whether he can legally or not 
grant that. If no objection is lodged, when this 
is brought back, when the time has elapsed, 
against the application, the applicant shall be 
entiUed to be registered for the claim. But if 
any objection is lodged, then the matter has to 
bo deferred. 

Now, if the Warden is acting ministerially, he 
must act ministerially within his powers; and 
those powers do not enable him to register 
an excess of land for a specific daim. He would 
be exceeding his duty as a ministerial officer if he 
did it ; and I take it his act would be at once of 
no effect. He would be doing an act which 
would be no more valid thun if any John Smith or 
Thomas Jones did it. It would be invalid in toiot 
if he had no power to do it. Then his act may 
be considered as an objection taken by himself: 
it is to go on and be judically enquired into by 



himself. But if it would be illegal to do it in the 
one case, the judicial investigation before him- 
self in the other must end in the same result. 

Fjrobably the view so far taken is strengthened 
by the note to form F, page 52 of the Gold Fields 
Acts. The note is : — 

This cerlificate is to be issaed to each shareholder, and 
most specify thp interest or share held, and most be pro- 
duced at the Warden*s oflSce when a transfer of the 
intei-cst is rcqaircd. 

I proceed to ascertain whether from the regula- 
tions the amount of land applied for was in 
excess of what the applicant was entitied to have 
under the name of an "ordinary quartz reef 
daim." 

By the 8th regulation, — 

All rules and agreements entered into by a majority of 
at least two-thirds in number and interest of the share- 
holden of any claim^ 

evidentiy showing that it was intended that 
claims held by more than one person were recog- 
nised under the rules — 
shall be binding on the shareholders of such claim, 
as regards the management and working thereof. 
The next regulation is No. 10 : — 

Claims must be continuously worked by the requisite 
number of men, 

within certain time ; 

Provided that no miner*s interest in any claim shall be 
liable to forfeiture under this regulation if he be employed 
at any necessary work in connection with it, or if his 
absence be caused through sickness ; 

and so on. i5y-and-bye, in due course, I shall 
come to the 56th regulation which says : — 

Only one half the number of miners to whom any quartz 
claim has been allotted need be employed thereon until it 
has been proved payable. 

That is to say, only half the number of miners to 
whom any quartz claim has been allotted. Now, 
if this quartz claim of eight acres, or this long 
length of the line of reef, had been allotted to 
one man, under the regulation just read only half 
that number need be employed — only half a man. 
That is impossible, but only one man need be 
employed. Going back to regulation 10, what is 
the result? ''Claims must be continuously 
worked by the requisite number of men ; " that 
is, one on this large claim. The daim would not 
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be liable to forfeiture if his absence should be 
caused by sickness. So that, if a man had taken 
up forty claims in one, and if he is sick, his sick- 
ness exempts him from work. That seems to me 
to reduce the argument to an absurdity; and, 
consequently, the rules cannot mean that one man 
alone shall take up forty men's ground in one 
block or in one lot. 

We next come to the llth regulation, which 
provides that any miner marking off more ground 
than ho is entitled to shall bo liable to have the 
surplus gix)und pegged off at either end of the 
claim at the option of any other miner applying 
for the surplus. I construe it to mean this :— 
The minor is on the ground ; he has to peg out 
his claim ; ond he hns then to go in to the regis- 
trar and tell him what ho has done. ** I have 
pegged out fifty feet ;" and, if he has pegged out 
fifty-five feet, he is liable to have the surplus cut 
out. But it does not follow that this would be 
done if he pegged out 2,000 feet, when the law 
entitles him to onl^'^ fifty feet. I think this is a 
means provided for keeping a man to his word, 
so to speak. " You shall not gain anything by 
your falsehood." So I do not think regulation 11 
applies to this case. 

The 13th regulation says the owners of any 
registered |Claim may apply in form H to have the 
claim registered as exempt from work. That is, 
** owners of any registered claim ; *' and, possibly, 
this regulation would apply to the owner of a 
registered claim, who would only have to be sick, 
or absent on necessary work in connection with 
the claim, to gain all the advantages of the rule 
for it. 

Now comes the I5th regulation, which, it has 
been said, contains all the elements necessary to 
show that one man can take up as much ground 
as he likes. It is : — 

A mfher may himself, or by his agent, take up and bold 
any number of claims, or shares in claims, provided such 
claims or shares in claims are worked by miners in accord- 
ance with these regulations. 

Now, importing into this regulation the meaning 

of the word claim from the interpretation clause of 

the Act, a miner may himself, or by his ag-ent, 



hold any number of claims, — any number of 
blocks of land, which one man is entitled to take 
up. Possibly, but that is not here to be decided, 
if the applicant were to put in forty applications 
for forty separate blocks, he might fall within 
this rule. But in the present case he has not put 
in applications for forty separate blocks ; he has 
put in one application for a claim which is to bo 
2,000 feet long, by 150 feet wide. It is impos- 
sible to say without measuring it on the spot— so 
far as my knowledge goes I do not know — ^how 
many ordinary quartz claims 2,C00 feet would 
split up into. That might depend upon the 
features of the country, the direction of the reef, 
and various other things. What the applicant 
here has applied for is one claim, not forty claims. 
And the same observations, I think, apply to 
shares in claims ; and they are meant, it is to be 
remembered, when taken up, to be worked in 
accordance with the regulations. If one man is 
to hold the lot, one man may work the lot, and 
one man may be **sick" for the lot. That 
reduces it back to an absui*dity again ; and I hold 
it to be a fallacy. 
Begulation 21 provides — 

If any miner who is employed to represent a share in a 
registered claim absents himself from such claim, or other- 
wise neglects to represent such share ; 

And so on ; — that act is dealt with. 

By regulations 26 and 27, the owners of claims 
ai*e recognised, — a recognition that there may be 
more than one holder of a claim. 

Then there is the d6th, as to extended claims. 
This, I think, goes strongly to show that one man 
cannot peg out more than one claim in one 
|)lock ;— for this reason :— If he might, wherefore 
the necessity of this 36th regulation, which makes 
provision as follows ? — 

Where the expense of erecting mining machinery or 
works is likely to be great, or the poverty of the ground 
warrants it, or the ground has been previously worked and 
abandoned, the Warden may, on application, allot to each 
miner an extended cUim not to exceed in area four 
ordinary claims. And only half the number of miners 
applying for the ground need be employed on the claim 
until the preliminary work is done, tec. 
Now, if a man could himself take up four men's 
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ground, he would be in a much better position 
than having allotted to him an extended claim, 
because, in the latter case, he has to work it 
with " half the number of miners " for the 
four claims, that is to say, with two miners ; 
whereas, if he took up as an ordinary quartz 
claim four men's ground for working himself, 
he would work it with only one man. Then 
the same argument is enforced by the 37th 
regulation : — 

A claim ♦ ♦ ♦ ♦ gj^^n ^^ considered 
00 effectively worked when eight hours* bona fide work is 
performed thereon by the complement of men required by 
these reguations, &c. 

Again, the 39th, as to the " union of claims," 

points to this further : — 

Two or more contiguous claims may, upon application 
made to the Warden with the consent of a two-thirds 
majority in number and interest of the shareholders of 
each claim, respectively be united. 

K the construction that I have given to the 
word " claim " in the 2nd section of the Act 
be not a correct one, you might have non- 
contiguous claims united by the mere fact of 
their being taken up in the same application. 
This regulation as to the " union of claims " 
applying only to contiguous claims goes to 
strengthen, and, to my mind, very much, the 
construction which I have applied to the 
word " claim " already. 

We now come to the definition of " ordinary 
quartz claim," in the 64th regulation. This 
says that 

The extent allowed for each miner in any ordinary 
quartz claim shall be fifty feet along the supposed line of 
reef by a width of four hundred feet. 

That is to be the extent allotted to each miner 

in an ordinary quartz claim ; — each miner one 

extent, two miners two extents, and so on, 

according to their number. Any one miner 

applies for a quartz claim of 50 feet in extent, 

two miners fill in their application for 100 feet 

— as well it might be, a double ordinary quartz 

claim, or an ordinary quartz claim of two 

men's ground, or something of that kind. 

But this regulation constrains, curtails, the 

extent of the claim of each miner to 50 feet. 

Then the 55th regulation runs : — 

In all quartz claims the names of the shareholders 
together with the dates and numbers of their miners' 
DP 



rights under which the claim is held, and also the name of 
the reef upon which it is situated, and the number of the 
claim, must be registered in a book to be kept by the 
Warden, and a copy of the entry must always be kept 
posted at or as near as possible to the working shaft. 

That must be done. But how is it to be done, 
unless in the applications, unless in the certifi- 
cates granting the number of claims applied 
for, are marked the particulars ; — ^how is the 
Warden to ascertain how many names, how 
many miners' rights ought to be registered res- 
pectively for men to do the work ? If it is 
only an ordinary quartz claim, and nothing 
more than one man's ground, you can only 
expect one man to be registered ; but if an 
ordinary quartz claim of two men's ground, 
two men must be registered, and so on. This 
seems to be followed out in the registry, in the 
book, and in the copy of the entry posted on 
the ground which shows to the public how 
things are going on with respect to the claim. 
The 56th regulation I have already com- 
mented upon in the former part of my review 
of the sections of the Act. It runs as follows : — 

Only one-half the number of miners to whom any quarts 
claim has been allotted need be employed thereon imtil it 
has been proved to be payable. Wnen payable the whole 
number must be emploved ; when it ceases to be payable 
"of the number of miners need be 



again only one-half 
employed. The onus of proo; 
able shall rest upon the share] 



of that the claim is not pay- 
iholders. 



rest upon the i 

On the whole, I think that, as a question of law, 
one man can only take up, as an ordinary 
quartz claim, 50 feet along the ordinary line 
of reef by the ordinary width. Whether, or 
no, he can take up 100 feet, or more than that 
length, along the line of reef, and width, is 
not for us to decide ; — but I hold that he 
cannot, as one claim, take up forty men's 
ground by himself, and that it would be 
illegal for him to do so ; and that, conse- 
quently, it would be against the duty of the 
Warden acting ministerially to register such a 
claim. And, if it should be a matter which he 
should judicially have to decide, it could only 
end in being decided in the way I have 
decided it ; and it would therefore be a futile 
and a useless proceeding to send it to him 
for that purpose. 

It has been argued at the bar, and it has been 
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represented to us with great force, that a doubt- 
ful question of law must not be decided by this 
Court on an argument of this kind. But, I 
think, and I must saj^ that I have seldom 
known, — and I have now had twenty years' 
experience in this Colony, either at the bar 
or on the bench — I have seldom, if ever, heard, 
a case argued with such care and ability in 
every way as this ; and if this is not a case 
in which the Ju'^ges may decide, with such 
light as they have, a point of law, argued 
before them in such a way, I can never conceive 
when they would be justified in deciding 
it. We have received the greatest assistance 
from the counsel on both sides, and, though I 
have interrupted them on several occasions, it 
has been with the hope of gaining light. 

DarUy, Q.C, — And to the great assistance of 
counsel, your Honour. 

Harding, J. — The assistance I have derived 
from counsel has been very great. After my 
learned colleague has delivered judgment we 
shall consider the question of costs, as it is 
desirable not so say anything now upon it. 
Now, I shall order the rule to be discharged. 

Mein, J. — The counsel of the parties who 
have intervened have urged two reasons why 
this rule nisi should not be made absolute : — 
(1) that the Court will not grant a mandamus 
to do a futile act, and the act which the 
applicant seeks to make the Warden perform 
will be futile, inasmuch as he asks for registra- 
tion in his own name, as an ordinary quartz 
claim, of a piece of ground which he is not 
entitled by law to take up, and which the 
Warden had no authority to allot to him ; 
and (2) that the land applied for is freehold and 
not Crown land ; and the applicant has not 
made out a prima facie case that it is not 
freehold land. If either of these objections is 
sustained, the application for the rule absolute 
must be refused. 

The validity of the first objection will depend 
upon what is the true meaning of the term 
" ordinary quartz claim," as used in the 
regulations. 

In deciding this question it is not necessary 
that I should traverse the whole of the ground 



that has been traversed by my learned brother 

in his minute and elaborate analysis of the 

different sections of the Act and of the 

regulations, and I shall content myself by 

referring briefly to but a few of the regulations. 

The definition of the generic term " claim " 

is contained in the second section of the 

statute. It is there defined to be : — 

The portion of Crown land which any person, or number 
of persons, shall lawfully have taken possession of, and be 
enabled to occupy for mining purposes, or any number of 
such portions lawfully amalgamated by the holders. 

This language, to my mind^ clearly indicates 
that the Legislature contemplated that "the 
portion of Crown land " to be taken possession 
of and occupied as a claim would vary in size 
with the number of persons taking up and 
holding the claim ; and this interpretation 
is confirmed by the later language and pro- 
visions of the regulations. 

By the regulations, claims are subdivided 
into four classes : (1) " alluvial," which are 
dealt with in regulations 29 to 61 -j (2) " quartz 
reefs," which are dealt with in regulations 52 
to 57 ; (3) " river and creek claims," which 
are dealt with in regulations 58 and 59 ; and 
(4) '' puddling claims," wMch are dealt with 
in regulatiotis 79 and 80 ; special provision 
being made by regulations 73 to 78 with 
regard to quartz reefs which are in what is 
called *' tunnelling ground." Provisions are 
also made, by regulation 36, for the granting, 
under special conditions, of '' extended claims 
of all classes ; and, by regulation 39, for the 
amalgamation of two or more contiguous 
claims of any class. Alluvial claims are 
subdivided into " reward," " ordinary," and 
*' wet " claims ; and quartz reefs are sub- 
divided into " reward " and " ordinary " 
claims. 

Now, applying the rule which Mr. Darley 
urged should be applied for the purpose of 
discovering what may be the true meaning 
of the term " ordinary quartz claim "— 
as to which, taken by itself in regulation 54, 
he appeared to have some doubt — and 
reading the whole of the regulations together, 
I think we can have no difficulty in coming 
to the conclusion to which my loamed 
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colleague has arrived, viz., that an '" ordinary 
quartz . claim," as well as an *' ordinary " 
claim of any other class, \*ill vary in size witli. 
the number of miners actually holding miner's 
rights who make application for it to the 
Warden under regulation 6. 

With regard to " alluvial claims," regulation 
49 provides that a ** reward claim shall vary in 
size with its distance from the nearest occupied 
gold workings of the same description," and 
that it is to be given " for the discovery of 
payable gold " in alluvial ground to the persons 
who make that discovery, " in addition to 
the number of claims to which the party would 
be entitled in ordinary alluvial claims." 
Here the term " party " obviously means a 
number of persons associated together in 
the prosecution of one object ; and the use 
of the expression, *' the number of claims," 
in connection with this term shows that it was 
contemplated by the draughtsman that the 
number of ordinary claims to which the party 
would be entitled would necessarily vary 
with the number of persons forming the 
party. If the party consisted of only one 
person, then there would be only one claim ; 
if of two persons, there would be two claims ; 
if of three persons, there would be three 
claims ; and so on — each person in the party 
being entitled to an ordinary claim for himself 
— an earlier regulation (No. 39) allowing these 
separate claims to be united into one amalga- 
mated claim when the members of the party 
should agree to work them together for a 
common purpose. This interpretation, it 
appears to me, accords with the meaning of the 
next succeeding regulation, No. 50, which 
deals with " ordinary alluvial claims," and 
reads thus : — 
* Ordinaiy alluvial claims shall be : — 

For one man . . 60 feet by 50 feet 

For two men . . 100 feet by 50 feet 

For three men . . 150 feet by 50 feet 

For four men . ." . . 200 feet by 50 feet 

And BO on for any number of men, without restriction 
as to the number of party or the shape of the claim. 
provided that the claim of each party shall be a rectan- 
gular block, no side of which shall be less than fifty feet. 

Here the term ** party " is again used, and 
distinct provision is that the size of the 



combined hukling of iho parcy is to vary 
with the number of men comprised in it, 
each mr-n having a definite area of fifty feet 
by fifty feet as representing his ordinary 
claim. The language of the following regu- 
lation. No. 51, with regard to " wet alluvial 
claims " is almost identical, the size of the 
claim there being made to vary with the 
number of miners, and to contain an area of 
50 feet by 100, multiplied by the number of 
miners who combine to take it up. These pro- 
visions with regard to " alluvial claims " may 
be thus briefly summarised : — When payable 
gold is discovered in any creek, river, or 
ordinary alluvial ground the party discovering 
it will be entitled by way of reward to a claim, 
called a " reward claim," the size' of which 
will depend upon its distance from the nearest 
occupied gold workings of the same description, 
and each member of the party will also be 
entitled to take for himself an ordinary 
alluvial claim for one man ; or, if the members 
decide to unite their interests, the party may 
take up an alluvial claim whose size wiU be as 
many times greater than a one man's ordinary 
claim as there are members of the party. 

The regulations dealing with " quartz reefs " 
claims contain similar provisions embodied in 
similar language. There *' the discovery of 
gold in apparently payable quantities on 
any new reef, or the re-discovery of the 
same on any reef previously occupied and 
abandoned," entitles *' the party " making 
the discovery to a '* reward " claim, which 
varies in size \^dth the distance of the reef 
so discovered from '' any reef being worked " 
at the time, and that reward claim is "in 
addition to the number of claims the party 
would be otherwise entitled to in ordinary 
quartz claims." It does not say in addition 
to the " claim " which the party according to 
its number would be entitled to take up ; but 
" in addition to the number of " — that is, 
of separate — '' claims " which the party would 
be entitled to in " ordinary claims " — clearly 
showing, to my mind, that the draughtsman 
intended to provide by the clause that each 



168 



THE QUEENSLAND LAW JOURNAL. 



1886. 



person, being a miner,who should form one of 
a party that should make a discovery of a pay- 
able gold reef would, in addition to his interest 
in the reward claim, be entitled to take up for 
himself a claim of the ordinary size allotted 
in quartz reefs claims to one man. Then, 
proceeding to the next regulation, it says : — 

The extent allowed for each miner in any ordinary quartz 
claim shall be 60 feet along the Buppoaed line of reef by a 
width of 400 feet. 

If any possible doubt can remain after the 
examination of these two regulations, and the 
previous ones relating to *' alluvial claims," it 
will, I think, be dispelled by a reference to 
clause 36 of the regulations, which makes 
provision, as I have already pointed out, for 
the obtaiiung of what is called " an extended 
claim," either in alluvial ground or in quartz 
reefs, as well as in the other classes of claims. 
An extended claim is to be taken up "' where 
the expense connected with mi n ing machinery 
or works is likely to be great, or the poverty 
of the ground warrants it, or where the 
ground has been previously worked and 
abandoned ; " and the Warden is empowered, 
on the happening of any of these contingencies, 
to *' allot to each miner an extended claim 
not to exceed in area four ordinary claims." 
This phraseology appears to me to clearly 
show that it was intended that where a miner 
should make application for an ordinary claim 
he should be restricted in area to the size 
allotted for one man's ground ; that is, in 
the case of quartz reefs, " 60 feet along the 
supposed line of reef by a width of 400 feet." 
If, therefore, in the present case, the applica- 
tion has been made by only one man, for an 
ordinary quartz claim, the person so applying 
could not take up for himself alone more than 
50 feet by 400 feet of ground. 

Now, turning to the application, what do we 
find ? The applicant applies for a piece of 
land which, according to the measurement 
he gives in chains, appears to be about 
2,600 feet long by 130 feet broad ; and 
he requires the Warden to grant registry 
of that area as an " ordinary quartz 
claim." He does not aay that he requires 



it to be registered for any specific number 
of miners ; but the application is for regis- 
tration of the quartz claim for himself alone. 
For the reasons I have stated I am of opinion 
that he is not entitled of himself to take 
up more than 50 feet by 400 feet ; and that, 
accordingly, he is in his application asking 
the Warden to award him an area of ground 
which the regulations and the statute do not 
entitle him to take up, and which the Warden 
is unauthorised to allot to him. In my 
judgment, therefore, the interveners have 
sustained both of the grounds of their first 
objection. This being a question of law upon 
which I have no doubt whatever, it is un- 
necessary to discuss what have been referred 
to as the facts of this case ; whether, in other 
words, any prima facie case has been made 
out to warrant an inquiry before the Warden, 
into the question whether this is Crown land 
or not. It has been shown that the applicant 
is not entitled at law to what he seeks, and 
the rule must, therefore, be refused. 

OriffUh, Q.C, applied for costs to Hall and 
Pattison. 

Darley, Q.C., submitted that the rule had 
not been served on Hall and Pattison ; they 
had not been called on to show cause, but 
had intervened, and were not entitled to 
costs ; — Comer's Crown Practice, p. 225 ; 
The King v. The Justices of Staffordshirt, 
Dow. Cropm Prac, Ca., 507. The applicant 
had not asked for costs in the rule nt>t. 
The Warden's costs were in the discretion 
of the Court. 

Byrnes submitted that at Chambers he h&d 
not applied for costs against the Warden ; but 
suggested that it was a doubtful case to be 
decided. Those costs were discretionary. 
ArchboWs Practice, p. 286 ; The Queen v. TU 
Lady of the Manor of Dullingham, 8 A.& E.,871 ; 
The King v. The CommisHoners of the Thames, 
5 A. & £., 817. As the other parties had inter- 
vened, applicant should not pay their costs. 

Hakdino, J. : The doctrine as to new and 
doubtful points i^ going. It has been decided 
that no point is doubtful — it is known. 
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OriffUhy Q.C.y contended that there was no 
doubt that his clients had been liable to pay 
costs. It was a clear rule that a mandamtis 
was discharged with costs ; Reg. v. The Mayor 
of Newbury, 1 Ad. & E. N. C, 761. They had 
a perfect right to intervene ; and, as parties 
to the action, were entitled to costs. 

HARDiNa, J. : This case must follow the 
ordinary rule as to costs, that the unsuccessful 
party shall pay unless he can show that he 
should not pay. The rule is discharged with 
costs to the Warden, and to Hall and Pattison. 

Solicitor for applicant : Unmack, agent for 
Whitehead, Rockhampton, and Ferguson, 
Sydney. 

Solicitors for Warden, and for Hall and 
Pattison : Hart and Flower. 



WILLIAMS v. MORGAN AND OTHERS. 

Gold Fields Act of 1874 (38 Vict,, No. 11)— 
Demurrer — The Qtieen v. Cribb, ante, 
followed. 

Separate demurrers to plaintiff's statement 
of claim, by the defendants, Frederick Morgan, 
Thomas Skarratt Hall, and William Pattison 
together, and by William ELnox D'Arcy alone. 

Barley, Q.C., and Byrnes appeared for the 
plaintiff ; Griffith, Q.C., and Power for Morgan, 
Hall and Pattison ; also for D'Arcy. 

The facts and grounds of demurrer appear 
sufficiently from the arguments and judgments. 

The arguments were taken on the two 
demurrers together. 

Griffith, Q.C., for defendants : These were 
actions brought by one plaintiff, the holder 
of a miner's xight, against the defendants, 
who were in possession, he alleged, by invalid 
leases, of Crown lands in the Crocodile Creek 
Gold Field. He claimed the same relief 
as was claimed in Osborne v. Morgan and^ 
others, 2 Q.L.J., 113. This case differed 
from Osborne^ s case in two material points. 
One was, there was only one plaintiff 
holding one miner's right '* available for 
the gold field," and he desired a declara- 
tion that he was entitled to take up four 
claims of 7, 4, 9, and 9 acres' area respec- 
tively. The other point was, that he alleged 



defendants would not let him take up the land, 
and had wrongfully obstructed him from doing 
so. It was decided by Osborne^s ease that the 
holder of a miner's right could not impeach 
the title of one in possession of land. But, 
in addition, plaintiff asked for four separate 
claims, the least of which was nine times 
larger than his right entitled him to. What 
he sought was illegal, even if he had a title 
enabling him to impeach defendants'. 

Harding, J., referred to Blackburn v. 
FlaveUe, 6 App. Ca., 628. 

Power followed, and relied on Osborne v. 
Morgan, ante, at pp. 122-3, and The Queen v. 
Cribb, ante, p. 167. 

Darley, Q.C., for plaintiff : The right claimed 
here was quite different from that claimed in 
Osborne v. Morgan ; the title shown in the 
statement of claim was on a different founda- 
tion. Plaintiff was taking all necessary steps 
to obtain registration, and had been obstructed 
in so doing by defendants. If he had a right 
by statute, the Court could grant an injunction 
restraining defendants from obstructing him 
from doing a legal act under that right. 
That was the case here. In Osborne v. Morgan 
the plaintiffs' right was inchoate. Plaintiff, 
here, had defined the land he wanted, and 
had tried to peg it out. Under the 15th 
regulation the plaintiff could take up any 
number of pieces of land each fifty feet in 
length. Plaintiff had a right ; the Court were 
inclined against a demurrer unless they saw 
beyond all question that the party could get no 
relief by going to a hearing ; Brooke v. Hewitt, 
3 Ves., 253. If it appeared that the plaintiff 
had asked for more than the law allowed him, 
the Court would, as against the wrongdoer, 
say he was entitled to go and take up such 
portion of land as, in the Court's view, the 
law allowed : would decree that he should 
not be hindered from taking up what he was 
by law entitled to. Plaintiff had not taken 
up any land ; he was now asking the Court 
to enable him to do so. The Court would 
not presume that he was going to do 
an act which, according to the decision in 
CribVs case, was illegal ; — namely, to take up 
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those four parcels of ground. DanieVa 
Chancery Practicty 6 ed., p. 627. — " Ambiguous 
statements construed adversely to pleader." 
Plaintiff claimed that he had beea wrongfully 
obstructed and prevented by defendants from 
entering the land for mining purposes. There 
was no ambiguity there ; and it could not 
be assumed that plaintiff would act illegally, 
by taking up more land than he was entitled 
to. If the Court were against him in that, 
he (Mr. Darley) would go no further. 

Harding, J. : We intimate without deciding, 
that the pleadings refer to the four claims only, 
and not to as many as can be legally taken up. 

Darley t Q.C., asked for leave to amend. 
OriffUh, Q,C,y objected. 

After argument, application for leave to 
amend withdrawn. 

Darley, Q.C, asked for judgment on the 
first ground of argument on the demuirer. 

Harding J. : This is an action brought by 

Charles Henry Williams, plaintiff, against 

Frederick Morgan, Thomas Skarratt Hall, 

•William Knox D'Arcy, and William Pattison, 

defendants. The plaintiff claims against the 

defendants 

an injunction restraining them from continuing to carry 
.on mining operations in and upon 

lands which I shall more particularly refer to 

subsequently, or any part of them ; 

or removing therefrom any gold, earth, stone, or other 
auriferous material ; and also restraining them from hin- 
dering or preventing the plaintiff from entering upon the 
said lands for the purpose of taking possession thereof and 
working the same as claims under and by virtue of his 
miner's right ; a declaration that the plaintiff is entitled 
as against the defendants under and by virtue of his 
miner's right to take possession of, mine, and occupy for 
mining purposes and work as claims the said lands ; 

and 

an order directing the defendants to deliver up to the 
plaintiff possession of the said lands. 

To support his claim for that relief the 

plaintiff states that on the 20th September, 

1883, a portion of Crown land in this Colony 

was proclaimed a gold field within the meaning 

of the Oold Fields Act of 1874, by the name 

of the " Crocodile Creek Gold Field," setting 

'out its metes and bounds ; that the plaintiff 



was at the time of his grievance, and still is, 
the holder of a miner's right within the 
meaning of the Oold Fields Act ; that at the 
time of his grievance the lands in question, 

although de facto in the possessioFi of the defendants 
Morgan and Hall, under the circumstances 
which he states, 

were and stiU are unoccupied Crown lands within the 
meaning of the Act and regulatioiui ; 

that 

on the 17th October, 1885, he went to the Grown landB, 
which he afterwards deBcribea, and entered upon the same 
for the purpose of taking possession thereof under and by 
virtue of his miner's right, and for the purpose of mining 
and ocoupying the same for mining pdrposes, and working 
the same as claimB. 

He then sets put by metes and bounds ths 
lands he has referred to, and in doing so gives 
four separate descriptions, consecutively 
numbered from 1 to 4, of four parcels of land. 
It will be sufficient for me to state that th3 
first parcel is 792 feet long ; the second 
459 feet long ; and the third and fourth each 
1,000 feet long ; and each of the four parcels 
is 400 feet in width. He then says that 

the same are severally and respectively wiUiin the 
boundaries of the said gold field; 

that the defendants, at this time, 

were and still are unlawfully in possession of the said 
lands, and claim to be entitled to hold the said lands 
under and by virtue of the pretended gold-mining leases 
hereinafter mentioned ; 

that 

on the 17th day of October, 1885, the defendants wrong- 
fully obstructed and prevented the plaintiff from taking 
up, mining, and occupyina the said lands for mining pur- 
poses, and from working the same as claims in accordance 
with the Act ; 

and that, 

although the plaintiff has since frequently attempted 
to take up the said lands as claims, 

yet 

the defendants have always wrongfully prevented bim 
from so doing, and threaten and intend, unless restrained, 
to continue to prevent him from so doing. 

He then goes on to state the non-existence of a 
Warden's Court on that gold field, and that the 
defendants, Morgan and Hall, at the time 
mentioned, and 

up lo the 30th October, 1S85, continued unlawfully in 
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poiweflaion of the said lands, and carried on mining opera- 
tions thereon, and removed therefrom large quantitieB*of 
gold, earth, stone, and other auriferous materials, and 
claimed to be entitled to such possession and to carry on 

I such gold mining operations under and by virtue of two 

j pretended gold mining leases. 

Then he goes on to state how those leases pur- 
port to be granted, within two years of the pro- 
clamations of the gold field ; and proceeds to 
state various circumstances which, he alleges, 
go to show that those leases are void. As to 
the defendant D'Arcy, he makes a case that, 
on the Sath of July, 1886, that defendant, 

acting on behalf, or in the interests of, or in concert or 
in collusion with the defendants, 

Morgan and Hall, 

pretended to take up and make application to Cribb, 
one of the Wardens, for portion of Hie Grown lands com- 
prised in the said two leases as and for divers claims, 
under the Oold Fields Ae$ of 1874, and, under and by 
virtue of the said pretended taking up and application, he 
claims and pretends to be entitled to the occupation and 
possession, or the right to occupy and possess the por- 
tion of the said Crown lands so purported to be taken up 
and applied for; 

that at that time 

the Crown lands were in the unlawful possession of 
the defendants, Morgan and Hall ; 

that at that time the defendant D'Arcy 

was not the holder of miners' rights entitling him to 
take up and apply for the portions of land so pretended 
to be taken up by him as for a claim ; 

and that he did not comply with the regula- 
tions, in that he did not do certain acts not 
necessary for me to state at this stage of the 
case. 

To this claim the defendants, Morgan, Hall, 
and Pattison, have demurred, on the grounds, 

(1} That it does not appear that the plaintiff was ever 
in occupation and possession of the said portions of 
Oown lands or any part thereof ; (2) that it does not 
appear that the plaintiff ever fulfilled the conditions of the 
Odd Fields Act of 1874 and the regulations thereunder 
necessa^ to entitle him to take possession of, mine, and 
occupy for mining purposes the said portions of land or 
any part thereof ; (3) that it does not appear that the 
leaseholds have ever been forfeited ; and (4) that it does 
not appear that the plaintiff is entitled to possession of the 
said lands or any part thereof as against these defendants. 

The same defendants further demur to so much 
of the statement of claim as depends on the 
allegations in the 11th and 14th paragraphs 
thereof ; that is, in respect of certain matters 
which for the purpose of this decision I have 



not found it necessary to read, as they raise 

another ground of demurrer not necessary 

to be stated or entered upon here. 

The defendant, D'Arcy, in the case made 

against him, also demurs so far as relates to 

him, and gives his grounds for Ws demurrer, 

that 

(1) It does not appear therein that the plaintiff ever 
was in possession or occupation of the saia portions of 
Crown knd— referring to the land which the plaintiff 
described as the land which he desired to take up — or any 
part thereof; (2) it does not appear that the plaintiff 
fulfilled the conditions of the Act and regulations neces- 
sary to entitle liim to take possession of, mine, or occupy 
for mining purposes the said land or any part thereof ; 
(3) the statement of claim does not disclose any breach of 
duty, or improper conduct, on the part of this defendant, 
rendering him liable to be called upon to answer the 
plaintiff in this action ; (4) the plaintiff does not show 
that he is entitled to the possession of the said lands as 
against the defendant. 

Learned counsel for the defendants, Mr. 
Grifl&th and Mr. Power, have argued that this 
case is bound by the decision of this Court in 
the case of The Queen v. Cribb, insomuch as the 
pieces of land which the plaintiff says he would 
have taken up if he could, and which he had 
been prevented from taking up by the acts of 
the defendants, were such pieces of land as 
he could not have lawfully taken up ; that 
those pieces of land are in excess of the legal 
amount allowed by the Act and the regulations 
to be taken up by one man as a claim, or as 
four claims. To ascertain whether this is 
so or not, the language of the 4th, 5th, and 
7th paragraphs of the statement of claim 
requires special consideration, as also the 
prayer for relief. 

The 4th paragraph is : — 
On the 17th day of October, 1885, the plaintiff went to 
the Crown lands next hereinafter described ; 

that is to say, he went to four pieces of Crown 
lands, having respectively a length of 792 feet, 
459 feet, 1,000 feet, and 1,000 feet, and a width 
of 400 feet. These were the pieces of land that 
he went to, and he " entered upon the same." 
Now, if we have the description of a piece of 
ground by metes and bounds in a close, an entry 
upon any part of that would be entering upon 
the whole ; so that when the plaintiff says he 
"entered upon the same," he did not enter 
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upon any particular 50 feet of the stated 

length ; but he entered in each case upon a 

width of 400 feet by a length of the extent 

specified with regard to the particular parcel ; 

and he entered upon these " for the purpose 

of taking possession thereof." That is the 

practice. His entry was for the purpose of 

taking possession of each of those four blocks 

which he had entered upon. He had entered 

upon the whole of each of them by his entry ; 

so that he went ther& to take possession of 

each of those four blocks in its entirety, 

under and by virtue of his said miner's right, and for 
the purpose of mining and occupying the same for mining 
purposes, and working the same as claims. 

That necessarily involves this, — that he entered 

upon the whole of the four parcels of land ; he 

intended to mine and occupy each of them, and 

the whole of them, as claims. The way I read 

it, so far, is that he entered on the first piece 

as a claim in its entirety ; so, the second ; 

so, the third ; and so, the fourth ; — entering 

on them all. By the words at the end of 

the 5th piaragraph of the statement of claim, 

I think this view is strengthened : — 

And the same are severally and respectively within the 
boundaries of the said gold field. 

That is to say, the whole of each of these four 
pieces is within the boundaries ; still keeping 
them to one claim. Then, in the 7th para- 
graph, we read : — 

On the 17th day of October, 1885, the defendants 
wrongfully obstructed and prevented the plaintiff from 
taking up, mining, and occupying the said lands, kc. 

*' The said lands " is there used as a short way 
of saying *' the said four parcels of land," or 
" the said several parcels of land." It is not 
necessary to repeat in each particular case the 
long language. '* The said lands " there is 
large enough to comprise ** the four several 
parcels for mining purposes, and for working 
the same respectively as claims ; " and the 
construction of the word " claims " still 
refers to the four pieces of land. Then the 
prayer is connected with paragraph 5, and 
asks for an injunction against the defendants 
carrying on mining operations upon " the said 
lands," and so on in several places further 
dowiqi. In another part, the injunction is 



asked for to restrain the defendants from 
preventing the plaintiff from entering upon 
" the said lands " for the purpose of working 
the same as claims under and by virtue of his 
miner's right ; and so on in the other portions 
of the prayer which it is unnecessary to 
particularise. If that be the right construc- 
tion of these pleadings, and I think it is, this 
case, to my mind, so far as that is concerned, 
falls within the case of Tfie Queen v, Cribh. 

An application was made to amend, but it 
has since been withdrawn ; and the plaintiff's 
counsel, although invited by the Court to 
argue that they could sustain their statement 
of claim by any amendment they could make 
against a demurrer of a like nature to the 
present, yet declined to do so, on the ground 
that it would necessarily fall within the 
decision of this Court in the case of Osborne 
V, Morgan. That being the case, it is unneces- 
sary for us to go any further into the matter 
than to say that the demurrers are allowed. 

MstN^, J. : I am also of opinion that the 
demurrer should be allowed on the grounds so 
fully explained by my learned brother. In the 
5th paragraph of his statement of claim, the 
plaintiff sets out in four sub-clauses numbered 
consecutively from 1 to 4, the descriptions 
of four distinct parcels of land which are 
contiguous ; and he alleges, though not 
in precise words, but by language which 
amounts to such meaning, that each of those 
four separate and distinct parcels is within 
the boundaries of the gold field in question, and 
his complaint is, that he went to those four 
separate and distinct parcels of land and 
entered upon " the same," which I read to be 
" each of the said several parcels of land," 
for the piypose of taking possession thereof— 
that is of each separate parcel and of the 
whole of them — ^under and by virtue of a 
miner's right, and for the purpose of mining 
and occupying the same — that is, as I read 
it, each of them, — for mining purposes and 
working the same as claims ; and that he 
was " obstructed and prevented from taking 
up, mining, and occupying the said lands 
for mining purposes, and from working the 
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same,"— lAat is, the seyeral parcels — " as claims, 
iu accordance with the Act and regulations." 
Now, in view of the decision of this «Ck>urt, 
yesterday, which was to the effect that no one 
person by virtue of a single miner's right can 
take up in respect of aix ordinary qunrtx claim 
more than 50 feet by 400 feet, and us cuch of Ihe 
four parcels of land as set out in paragiuipli 5 of 
tlie statement of claim is greatly in excess of that 
limited area, the plaintiff is couiplaiuing of the 
defendants preventing him from taking up what 
at law — assuming our decision to be correct — he 
has no right to take up. I can find no ambiguity of 
language iu the x>hraseology uf any of the clauses 
of the statement of claim, or in the prayer 
which my learned brother commented upon. The 
grammatical construction of them read in connec- 
tion with the last few words of paragraph 5, to 
which I have referred, clearly indicates, to my 
mind, what the intention of the pleader was. To 
interpret the language as now contended for the 
plaintiff, we should have to interpolate words 
which the context would not warrant. We 
shduld have to substitute for the last few words 
of the 4th paragraph, and thraughout the several 
clauses where reference to these separate pieces 
of land is made, words to this effect : — ** For 
mining and occupying the said several parcels 
of land for mining purposes and working each 
of the said several parcels of land as claims 
amounting in number to the limit which the 
regulations prescribe." I see nothing in the 
phraseology in general, nor in any one section of 
the statement of claim, to warrant such a con- 
struction; and under such circumstances the 
demurrer must be allowed. 

OrtffUh, Q. C. : In both suits, for the defendants? 
Habdino, J.: Both demurrers. 
Solicitor for applicant: Uhmaek, agent for 
fFhitehead, Rockhampton. 

Solicitors for defendant D'Arcy : ilart and 
Flower, agents for Melbourne, Eockhampton. 

Solicitors for Morgan and others : Rees Jonee, 
Brown, and Jones, Brisbane and Rockhampton. 



IIOFFATT V. SUTHBBLAim. 

Fractiee — Wttneuee Ordered out of Court. 

The application to order witnesses oat of court should be 
made before a case is opened, and not in the course 
T>f the hearing. 

BuKUfCi the hearing of this action at the 
August Civil Sittings, before His Honor The 
Chief Justice, and a jury of four, upon counsel 
opeuiiig defendant's case, — 

Feez applied, on behalf of the plaintiff, that 
the usual proclamation to witnesses be made, 
commanding them to leave and remain out of the 
hearing of the court until called. 

Lilley, for defendant, submitted that it was 
the wrong time to apply for the proclamation; 
but did not press the objection. 

LiLLEY, C.J., said : If it is desired by parties 
that witnesses should be out of court during the 
taking of evidence, they should be out on both 
sides, and should be ordered out at the beginning 
of the case. It is possible that a person might 
lie by and let his witnesses hear the statement 
and evidence of the other side, and then apply for 
this proclamation. It must be understood in future 
that an application of this kind, if made at all, 
must be made at the opening of the case, before 
counsel has been heai*d. Witnesses should, hear 
nothing, if they are to be ordered out of court. 

Solicitors for plaintiff: Chambere, Bruce Sf 
MeNab, 

Solicitor for defendant r Thynne, 
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ROBBBTSOK AND 80K r. PERKllfS AND CO., LTD. 

CoeU. 

The plaintiffs in this case sued the defendants for using a 
label, like that of the plaintiffn, bearing the name of 
William Teacher au : Son, Dundee, claiming £1,000 
damages and a perpetual injunction. It was clear, 
from the evidence, that he plaintiffs could have had 
an undertaking from he defendants, before the issue 
of the writ, to discontinue the use of the label. 

Although the plaintiffs got c consequent relief of a per- 
petual injunction, the plaintiffs* costs were under the 
circumstances refused. 

Action for an injunction, restraining defend- 
ants from infringing plaintiffs' trade*mark on 
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bottled whiskey, and from selling whiskey in 
bottles bearing a label which was alleged to be a 
colorable imitation of plaintiffs' label; and for 
£500 damages. 

Plaintiffs carried on the business of blending, 
bottling and packing whiskey at Dundee, Scot- 
land ; and defendants were a registered company, 
carrying on business as wine and spirit merchants 
and brewers, at Brisbane'; and were now sued in 
respect of whiskey, bottled and sold by them in 
bottles similar to those used by plaintiffs, and 
labelled with a label, like tnat of plaintiffs, bear- 
ing the name of William Teacher & Son, Dundee. 

The action was tried before His Honor the 
Chief Justice, and a special jury of four, at the 
August Civil Sittings, in Brisbane. The jury 
found a verdict for plaintiffs, — that defendants' 
labels were merely colorable imitations of plain- 
tiffs', and that they so closely resembled plaintiffs' 
as to deceive or mislead by inducing purchasers to 
buy defendants' whiskey in the belief that they 
were buying plaintiffs', — and found one shilling 
damages. Judgment was directed to be entered 
accordingly for plaintiffs for one shilling, and for 
an injunction as prayed. 

Prior to issue of writ, correspondence passed 
between the solicitors for the parties, which was 
put in evidence at the trial. In reply to the 
notice from plaintiffs' solicitor, of instructions to 
institute an action, defendants' solicitor wrote as 
follows': — "Messrs. Perkins & Co., Limited, ♦ 
* * deny that the label of which your clients 
complain is in any way an imitation of Messrs. 
Eobertson & Son's label. As, however, they 
have no desire to continue the use of a label 
which your clients may think objectionable on 
the grounds you have stated, they are quite pre- 
pared to discontinue its use, and adopt one 
somewhat different." Plaintiffs' solicitors then 
wrote as follows : — ** We recognise your letter as 
practically an admission of the infringement. 
The mere offer to discontinue the use of the label 
our clients complain of is not however sufficient 
to meet the case. The only terms our clients 
rould listen to would be substantial compensation 



for the damage suffered, which can be proved by 
them to be at the least £1,000, payment of costs, 
and a public apology, advertised in the news- 
papers of the colony at the expense of year 
clients. We intend to institute proceedings by 
writ on Tuesday next." This closed the corre- 
spondence. 

The writ was issued accordingly, daiming an 
injunction and damages. In their statement 
of claim, plaintiffs subsequently claimed £500 
damages. No proceedings for an interim injunc- 
tion were instituted. 

jReal and Feez appeared on behalf of the plain- 
tiffs ; Power and LiUey for the defendants. 

Power, on judgment being entered, applied to 
deprive plaintiffs of costs. Defendants had been 
willing to take an injunction before issue of writ, 
but had been forced by plaintiffs to fight. 
Sebastian on Trade-marhs, p. 219 ; Upmann t. 
Elhan, 7 Ch. App., 130; Hudton v. Btnntit, 12 
Jur., N.S., 519; Colhurn v. Simnu, 2 Hare, 560, 
referred to. 

Ileal submitted that the cases cited bore no 
analogy to the i)resent. Defendants did not offer 
to take an injunction. 

His Honor, a^^er consideration, declined to 
interfere on the question of costs, and made no 
order. 

On 27th September, plaintiffs applied by 
motion before The Chief Justice, at Chambers, 
to vary the judgment by adding plaintiffis)' costs of 
suit. 

Eeal and Feesi for plaintiffs,^ moved to vary 
judgment; Power and Lilleif for defendants, 
opposed the motion. 

LiLLEY, C.J., gave judgment as follows: This 
is virtually a reference back to me to reconsider 
my previous decision, and to assist the plaintiffs 
to recover their costs, which I had declined to 
do at the close of the trial. It is clear that 
before the issue of the writ, the plaintiffs 
could have had an undertaking from the de- 
fendants to discontinue the use of the label 
i of which the plaintiffs complained. Instead of 
! accepting the defendants' offer, and avoiding 
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litigation, with the consequent very heavy costs — 
the plaintiffs claimed at least £1,000 damages, 
afterwards reduced to £500, in respect of which 
the jury awarded them the nominal damages of 
one shilling. It is true they got also the conse- 
quent relief of a perpetual injunction, but that 
they could have had with a very slight ex])endi- 
turo of costs, at the very beginning of the pro- 
ceedings. They forced upon the defendants the 
necessity of defending the action in respect of the 
damages, and put them to heavy costs, which 
were' so much waste, as the plaintiffs failed to 
satisfy the jur/ that they had sustained any 
actual loss. I thought at first that I might have 
granted the plaintiffs the costs of an unopposed 
motion for an injunction, but on reflection I think 
I was right at the time of the trial in refusing to 
order the plaintiffs' costs against the defendants. 
The costs of an unopposed motion might be 
allowed if the plaintiffs were prepared to indem- 
nify the defendants for the loss they have 
sustained by the plaintiffs' persistent attempt to 
recover damages. As I suppose the plaintiffs are 
not prepared to do this, I must decline again to 
assist them. I refuse the plaintiffs' costs, and 
dismiss this application with costs. 

Motion refused with costs. 

Solicitors for plaintiffs : Maepherson ^* Miskin, 

Solicitors for defendants : Thynne, 



AUGUST SITTING OF THE FULL COURT. 
In th4 matter of the petition of john frakklin 

MCMULLEN, INSPECTOR OF THE T7NI0N BANK 
OF ATJSTBALIA, LIMITED, AGAINST BICHABD 
BOYD BCHLIN, FOE HJS ADJUDICATION AS AN 
INSOLVENT. 

3 Fietoria, 1839, Sects. 7 and 10, and 11 Victoria, 
1847, Sects. 2 and 4—42 and 43 Vict c. 76 
—25 and 26 Vict, c 89, Sects. 193, 195, and 196 
— Union Bank of Australia, Limited — Name in 
ichich to sue. 

In tliis cftsc the Union Bank of Anstrnlia, Limited, had 
sued the defendant in the name of their inspector. 

Held that, there is now no authority for an action by the 



inspectdr ; it must be by the Ur.ion Bank of Australia, 
. Limited, itself. 
IMd also, that Harding, J., was right in refusing an appli- 
cation to amend. 

Appeal from the decision of Mr. Justice Hard- 
ing, dismissing the petition of McMullen, as 
Inspector of the Union Bank of Australia, 
Limited, by his attorney Boyd, an officer of the 
bank. 

The application was made before Mr. Justice 
Harding, at Chambers, on 30th June; and His 
Honor dismissed tlie petition with costs, refusing 
also to allow an amendment, by adding the name 
of the bank. In this he followed his decision in 
another cMe—Mellullen v. Wilson. 

The facts are as follows :— The Union Bank of 
Australia is a joint stock company, formed in 
London, and carrying on the business of banking 
in the Australian colonies under that style. In 
1839 and 1847 the company was empowered, 
by two public Acts, 3, and 11 Vietori<t, of 
the New South Wales Legislature * for facili- 
tating proceedings by and against a certain 
banking company called ''The Union Bank of 
Australia," to sue and be sued in all proceedings 
at law or in equity by its "inspector for the 
time being,"' or, in his absence, by one of its 
local directors. Under the name of ** The Union 
Bank of Australia," and with the rights and 
privileges conferred by those statutes tho com- 
pany carried on business in the colonies of 
New South Wales and Queensland, until May, 
1880, when it became a limited company, and 
was incorporated, in England, under tho pi*OYi- 
sions of the English Companies Acts of 1862 and 
1879. 

His Honor had held in McMullen v. Wilson, 
that the limited company was not the company 
referred to in the statutes {3, and 11 Fictorirc), 
and that Mr. McMullen, as inspector of such 
limited company, was not the person referred to 
in, or empowered to act by, those statutes. 

The petitioner appealed. 

Sir S. W. Griffith, Q.C., Real and Feez with 
him, appeared for the appellant; and Power for 
the respondent. 
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Sir S. W. GriffUh, Q.C., submitted that the 
reBpondent's contention was that the local Acts 
had ceased to have effect. The question raised 
was, whether McMullen, the inspector for the 
time being, could take advantage of the Acts 
(8, and 11 Victoria)^ since the registration of the 
company under the Imperial Acts of 1862 and 
1879? 

Lillet, C.J. : Whether McMullen is the 
representative of the bank as a limited liability 
company, in the same sense as when it was a 
private partnership. 

OnJd/Uh, Q.C. : The affidavits filed for appel- 
lant alleged that the incorporated company was 
the same institution as the bank established by 
the Acts {3, and 11 Vietonof). It had added the 
word "Limited" to its title, but had not other- 
wise changed its identity. The bank was still 
entitled to all the privileges given by the local 
Acts ; it was also entitled to sue under the prin- 
ciple of the comity of nations. 

Lillet, C. J., referred to Baieman r. Servie^y 
6 App. Ca., 386. 

Oriffithy Q.C, : McMullen was entitled to sue; 
the privileges given by the local Acts were not 
taken away or lapsed. A corporation had the 
right to sue in its own name, because recognized 
as a sort of artificial person. By the 1st section 
of the Act (5 Vic.)f it was provided, however, 
that this bank should sue by its ''injector for 
the time being," and further that it should be 
sued in his name. The words were '* shall and 
may" sue, and "shall" be sued. Beferred in 
detail to provisions of sections 7 and 10 of d Fie., 
and to sections 2 and 4 of 11 Vic , and to 42-3 
Vic, c. 76, 25-6 Vie., c. 89, sections 193, 195 
and 196. In May, 1680, the bank registered 
under the Imperial Companies Act of 1879 as a 
limited company, having already all the powers 
conferred by the Imperial Act of 1862, under 
which it was registered as an unlimited company. 
Tbe bank could take advantage of the provisions 
of the Act of 1879 only by registering first under 
the Act of 1862. Sections 193 and 194 of the 
Aet of 1862 showed that the company continued 



to be the same thing, as it had been under 
the Colonial Acts. The provisions of the local 
Acts left it open for the bank to be incor- 
porated elsewhere. The change of liability of 
the members did not make them a different 
corporation. There was simply a firesh registra- 
tion of the company under the new Act of 1879; 
they were the same coiporation. If the registra- 
tion had been under a local Act, instead of the 
Imperial Act of 1879, the company would not 
have changed its character at all by registering. 
On the construction of the Imperial Acts there 
was no intention of a change of identity; there 
was only a change of name. There the provi- 
sions of the local Acts remained fully in force. 
Those Acts said nothing about incorporation; 
they left it open to incorporate the company 
somewhere else. Imperial legislation could not 
have greater effect than if it were a local Act. 
Cited Fitzgerald v. Champneys,^^ J. & H., 54 ; also 
The Bank of Australia v. Nias, 20 L.J., Q.B., 284. 
If there had been a mistake in the proceedings, 
that could have been amended ; but His Honor 
Mr. Justice Harding had refused to allow an 
amendment ; La Banea Ndzionale sede di Torino v. 
Hamburger, 2 H. & C, 330, cited. 

Poicer : His petition could not be verified. 

Beal followed on behalf of the appeUant. The 
question was, whether the Union Bank of Aus- 
tralia, and the Union Bank of Australia, Limited, 
was one and the same body ? Under the former 
name there was a body recognised by the local 
Legislature as a company with incidents of a 
corporation, and with the quality of per]>etual 
succession. The Imperial Act of 1862 enabled it 
to be registered in England as a corporation. 
Section 10 of d Vic, did not say it might not 
become a corporation. Then the Imperial Act 
of 1879 enabled them to become a •* limited" 
company ; after having first registered under the 
Act of 1862. The Imperial Acts could not deprive 
the banking company of any rights or privileges 
conferred by our Acts. It would have the inci- 
dent added to it which our Acts did not confer, 
that of being a corporation. The in8X>ector was the 
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person in whose name the bank should sue ; not 
in whom the property was vested as an individual ; 
the company had that under our Acts as much as 
under the English Acts. The incorporation of 
the company under the Act of 1862, and the 
addition of ''limited'* to its title undeif the Act 
of 1879, had not taken away the right given by 
the Acts of 1839 and 1847, to sue by its inspector. 
As to amending the proceedings, there was power 
under the Supreme Court Act of 1867 to do so, 
and, if necessary, that should have been done ; 
it would be analogous to the case of the Banea 
NazwnaiU v. Hamburger. There was an affidavit 
filed that showed clearly that the bank continued 
one and the same body. 

Power for respondent. From the affidavits filed 
it appeared that the inspector, McMullen, was 
absent from the colony ; and by the local Act of 
1839, section 1, it was provided that in his 
absence the name or names of one or more of 
the directors should be used as nominal parties 
in any legal proceedings. Whether the company 
were incorporated or not, he was not entitled to 
sue. 

LnxET, C.J.I referred to section 2 of Act of 
1847. 

Tower: Instead he sued by his attorney. 
Boyd should have shown authority from the 
bank. Ineolcency Act of 18/4, section 52, sub- 
sections 3 and 55, referred to. If a trustee, 
McMuUen could not, petition ; £x parte Cullep, 
I» re Adam. 9 Ch.D., 307 ; Ex parte Rally 3 
Deacon's Bep., 405 ; Guthrie v. Fisk^ 3 B. & C, 
178, cited. 

Harding, J., referred to Ex parte Guthrie^ 1 
Gl. & Jam., 245, and Meux e. Malthy, 2 8.W., 277. 
JPoioer : Whether the bank were incorporated 
or not, the inspector was not here, and had not 
power to delegate his authority to verify the 
petition. As to identity, the company was not 
the same. An incorporated company can only 
sue and be sued in its corporate name ; Lindley^ 
4th Ed., 492. Gray v. Lewis, 43 L.J., Ch;, 281. 
The Union Bank of Australia had practically 
ceased to exist; and the Acts 3 and 11 Vic, gave 



McMullen authority as inspector of that bank 
only. The conduct of the company amounted to 
an abandonment of their statue under the local 
Acts. Boyd in one of his affidavits said " I am 
the duly appointed attorney of the bank, and am 
the authorised officer thereof." McMullen had 
ceased to be the proper person. 

Griffith^ Q.O., in reply. Boyd showed authority 
from both McMullen and the bank. 

Hardino, J., referred to Hodg^e ease, 8 Oh. A^^p., 
204 ; forms must be strictly complied with. 

Griffith, Q.C. : McMullen was in Sydney whore 
the Acts referred to ; the single inspector of the 
bank could not be in both Brisbane and Sydney ut 
once. Sydney could not be road as Brisbane in 
this case, as the context indicated the contrar}'. 
Boyd was properly authorised by him and by the 
bank. On the assumption that McMullen was 
the proper person to present the i>otition, the 
technical x^oints did not arise. As to amendment, 
in Ex parte Guthrie, decided when the court was 
far more particular as to matters of form than 
now, leave to amend was given. 

0. A* V. 

On Tuesday, 7th Sept., at the next sittings of 
the Court, Lillet, C.J., delivered judgment, as 
follows : — 

This is an appeal from the decision of Mr. 
Justice Harding refusing to adjudicate Echlin in- 
solvent on the petition of the Ins|>octor of the 
Union Bank of Australia, Limited. The question 
raised is whether the Inspector has the right to 
sue or take proceedings in insolvency on behalf of 
the bank. In or about the year 1839, the Union 
Bank of Australia was formed in London, under 
that style or firm, as a joint stock company, for 
the purpose of carrying on the business of bank- 
ing. The company was not incorporated, and, in 
the colonial Acts 3 Victorijc, 1839, and 1 1 Yictorijc, 
1847, it is expressly declared that nothing therein 
contained shall be construed to incorporate the 
members of the company, and it is enacted that 
** all actions or suits" « « * « and all other 
proceedings at law or in equity to be instituted or 
prosecuted by or on behalf of the said bank" ^ * 
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** shall and may be lawftilly instituted and pro- 
secuted in the name of the inspector for the time 
being of the said bank." In 1880 the bank was 
registered in England under The Companies Act of 
1862f and subsequently it became, and was regis- 
tered as, a company with limited liability under 
the English Act of 1879. It then assumed the 
name of the Union Bank of Australia, Limited, 
in England and the colonies. 

The bank thus became a body cor})orate instead 
of a joint stock ])<Lrtner8hip or company, and 
secured perpetual succession and all the rights 
and liabilities incident to a commercial corporation. 
The addition of the word ''limited" to the title is 
a change of name under the English Statute of 
1862 (sec. 190). The tight and liability of a 
corporation are to sue and be sued in its corporate 
name. A corporation, indeed, must sue in its 
corporate name ; it has no other existence. The 
bank has since carried on its business in these 
colonies as the Union Bank of Australia, Limited. 
By its own acts it has thus changed its nature, its 
name, and its entire itattts. If we were speaking 
of a natural person, we shoidd say it is a change 
of the man, of the name, and of the rank. The 
Union Bank of Australia is gone, and the Union 
Bank of Australia, Limited, is a new person in 
law, with different rights and incidents as to suc- 
cession and liability. The colonial Acts of 1839 
and 1847 are unrepealed. They relate chiefly to 
procedure, and do not apply to this change in the 
character and status of the members of the 
company, nor is the Inspector capable of succes- 
sion under the statutes, as inspector of the 
corporation. Moreover, Echlin dealt with the 
''Union Bank of Australia, Limited," and not with 
the Union Bank of Australia or its Inspector. 
The rights of suing or being sued must be 
reciprocal, and, as ho must have sued the Union 
Bank of Australia, Limited, so he must be sued 
by the same body corix)rate in its corporate name 
of the Union Bank of Australia, Limited. It was 
with that body and not with the defunct company 
that Echlin dealt. The petition is founded on a 
judgment debt recovered against him by the 



Inspector of the Union Bank of Australia, Limited. 
There is now no authority for an action by tho 
Inspector ; it must be by the bank itself. The 
proceedings are thus bad at the very root, and 
tainted through all their branches. We think 
Mr. Justice Harding was right in refusing to 
adjudicate. But an application was made to tho 
judge to amend, which he also refused. No 
amendment of the petition would have helped the 
bank. If it had been amended and made the 
petition of the Union Bank ef Australia, Limited, 
the proceedings in insolvency must have failed, as 
there was nothing to support them, the judgment 
being; in fact in favour of the Inspector, who had 
no right to sue for a debt of the corporate com- 
pany. The judge, if ho had amended effectually, 
must have gone farther than he was asked to go ; 
he must have amended the writ and proceedings 
in the original action which were not before him. 
Besides he could not amend the affidavits in 
support of the petition, which state the .debt 
inconsistently as due to the Union Bank of 
Australia, Limited, and to the Inspector, &c. The 
judge coidd make no amendment of the cath of 
the deponent, and these affidavits, being incon- 
sistent and untrue in contemplation of law, could 
not be used to support the proceedings in insol- 
vency. The amendment, was therefore properly 
refused. Mr. Justice Harding's judgment must 
be affirmed, and this appeal is dismissed with 
costs. 

Solicitors for appellant : Macpherson §' JHUkin. 

Solicitor for respondent: Thynne. 



OCTOBER SITTINGS OF THE FULL COURT 



In re geosoe suthebland mackay, a solicitor 

OF THE SUP&EM^ 00T7ET OF VICTOEIA. 

Solicitor, admission of^Reg, Gen., 12th Dec,, 1879, 

Bute 15 — Scottish Law Agent,. 

A person who, being disqaalified here on his first appItcA. 
tion — one of a class who have been refused admission 
— merely goes to Victoria, and gets the cover of a 
Victoriau certificate, will not be admitted here as a 

solicitor. 
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Bsal moved the admission of Mr. Mackay as a 
solicitor of this Court; he had received the cer- 
tificate of the Solicitors' Board here ; and was a 
solicitor on the roll of the Victorian Supreme 
Court. 

Lillepf on behalf of the Board, read an affidavit 
of B. Thorrold, secretary to the Board, stating 
that Mr. Mackay had, some months previously, 
and about the date of the Court's decision in 
Oraham^s eate (v. anUe, p. 88), made inquiries of 
him as to his admission by this Court as a 
solicitor, he being a Scottish law agent; that 
subsequently he had lodged with the secretary 
his certificate of his admission in Victoria ; that 
then the secretary had telegraphed to the Protho- 
notary of the Supreme Court at Melbourne, ask- 
ing if the qualification on which Mr. Mackay had 
been admitted there was that of a Scottish law 
agent ; and that he had received an answer in the 
affirmative. As there was reciprocity between 
the Courts of Victoria and Queensland, the Board 
hc«d considered that they could not refuse their 
. certificate ; but they now brought those circum- 
stances under the notice of the Court. 

E$al submitted that the Court could not go 
behind their own rules, which made a Victorian 
certificate a qualification for admission. There 
were several different ways of qualifying, and the 
applicant had chosen one. ' It was not an evasion 
of the rules. The Court would not stultify their 
own rules. Hule 15 of Reg. Oen., 12th December, 
1879, referred to. 

Lillet, C.J., said : This is substantially an 
attempt to evade the rules, and get through by a 
side door on a qualification the Court does not 
recognise. The person, as well as the certificate, 
must be regarded. We would not recognise our 
own Board's certificate if we found the examiners 
willing to admit persons who should not be ad- 
mitted. It is possible that the Court of Victoria, 
if its attention had been drawn to the fact that 
these inferior practitioners in Scotland had been 
swept into an equality with writers to the signet 
by an act of Parliament, would not have admitted 
the applicant. As for us, the rule expressly reserves 



our discretion ; it uses the word may. The rule 
of reciprocity is that we recognise the carefuUy- 
trained solicitor of Victoria as eligible in this 
Court. We recognise, too, the solicitor of the 
English Courts ; but beyond that we will not go. 
We clearly will not admit a person who, being 
disqualified here on his first application — one of a 
class who have been refused by the considered 
judgment of the Court — ^merely goes to Victoria, 
and gets the cover of a Victorian certificate, for 
his admission here. We refuse to admit Mr. 
Mackay. 

Hardino, J., and Mein, J., concurred. 



IN CHAMBERS. 



LiLLEY, C.J. October 22nd, 1886. 

In re the will of thouas owbns, late of 

BRISBANE, CAdlNETMAKEB, DECEASED. 

Settled Land Act ofl8S6, Sect. 51, is not 
retroepeetice. 

King, in applying for an order to pass executors' 
and trustees' accounts in the estate, applied for 
commission to be paid to the trustees of the estate 
on a sum of £158. He referred to section 51 of 
The Settled Land Act of 1886. The moneys were 
collected before the passage of the Act 

LiLLEY, C.J., said : The section referred to is not 
retrospective. The allowance of commission to 
trustees can only be made for services rendered 
after the passing of the Act 

Application refused. 

Solicitor for trustees : Thynne. 



LiLLEY, C.J. October 29th, 1886. 

In re the will of david grayson, late of south 

BRISBANE, FREEHOLDER, DECEASED. 

Settled Land Act of 1886, sect. 61, is not 

retrospective. 
Lilleg applied, under section 51 of The Settled 
Land Act of 1886, for commission on the amount 
of the moneys collected by trustees of the estate. 
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LiLLBY, O.J., refused the application on the 
same grounds as in the preceding case, In re 
Thomas Owen*, to which he referred. 

Solicitors for trustees : Hart and Flower, 



NOVEICBEM SITTINGS OF THE KU'LL COli:r. 

BBLL V. DAY AND OTHEllS. 

Ditisional Boards Act Amendment Act of 1882 

f46 Viet,, No, 18 J, sec, 46— Local Authorities 

By-laws Act of 1884 (48 Vict, No, 15), sec, 2 

Sy-law^Ultra Vires, 

Local antliorities have no power under the Dieuianal 
BoardM Act Amendment Act of 2882 to make a by-law 
granting licenses to persons to carry on noisome of 
offensive trades, and consequently they have no power 
to levy fees or taxes from persons carrying on those 
trades. 

MoTiox to make absolute a rule nisi for a writ 
of prohibition restraining respondentn, the AVater- 
Police Magistrate, Brisbane, the Ithaca Divisional 
Board, .and their inspector, Henry Hogan, from 
proceeding upon a conviction against the appel- 
lant for unlawfully carrj'ing on the business of a 
tanner without being licensed by the Board to 
carry on such business within their division. 

The motion was heard by Their Honors The 
Chief Justice and Mr. Justice Mciu, His Honor 
Mr. Justice Harding not taking part in the hear- 
ing through interest as a ratepayer of the respon- 
dents* division. 

The facts of the case briefly are, that the appel- 
lant Bell was the employe of Alderson and Sons, 
tanners, and was the superintendent of their 
tannery within the respondents' division. Ee- 
spondents had sued him for the breach of their 
by-law— No. 8— of the 20th September, 1882, 
made under the provisions of the Divisional 
Boards Act Amendment Act of 1882, section 46, 
subsection 23, and under the Local Authorities 
By-laws Act of 1884, section 2, for '* carrying on 
the business or trade of tanning without a license." 
Bell was merely on wages, and took directions 
from, and was paid by, a Mr. Thompson, the agent 
of the Arm of Alderson and Sons in Brisbane. 



The by-law in question provides that, *^ No person 
shall carry on • • • the business of 
a fellinonger, tanner * * * or any 
other trade or manufacture of a noisome or olFeu- 
sive nature) within the boundaries of the Ithaca 
division, unlem such business, trade, or manufac- 
ture as aforesaid is licensed by this Bosnl ; " ami 
provides also for the anu»uiit of licensr fees. »ii<l 
of fines for breschcs of the by-law. 

Meal obtained the rule nisi on the gi-ouuds tnat 
(1) it was ultra vires ; and (2) that appellant was 
not carrying on the business of tanner within the 
meaning of the by-law. 

Beal now appeared for the appellant ; Sir S. 
W, Griffith, Q,C,, and Lilley with him, for the 
respondents. 

Beal moved the ride absolute. If the Board 
had power to grant a license they had power to 
impose a fee. But it was a provision restraining a 
person's ordinary right to carry on a trade, and 
imposing a burden ; and power so to do must be 
clearly given by the statute. The statute muBt 
speak out. Cited Denn v. Diamond, 4 B. & C, 
243 ; Doe d. Scruton v. Snaith, 8 Bing., 146, at 
152 ; Maxwell 2 ed., 349 and 394 ; Bentham v. 
Hoyle; 3 Q.B.D., 389 ; Lord Tenterden's dicta on 
by-laws, in The Queen p. Great Bolton, 8 B. & C, 
74. Subsection 23 of section 46 of the Act of 
1882 gave power to restrain noisome or offensive 
trades. But the Board could not impose a fee or 
make profit out of that restraint. By the Local 
Authorities Act boards might now impose a fee 
where they had power to license ; but the Act of 
1882 did not say distinctly that they should do 
either in the case of noisome trades. On the 
second ground the evidence was ample that appel- 
lant did not carry on the business. He was a 
servant ; and, if there was |)ower to license, the 
business, not the individual, must be licensed. 

Sir S, W, Griffith, Q.C., for respondents: 
" Bestraining," in subsection 23, section 46, of the 
Divisional Boards Act Amendment Act of 1882, 
meant prohibiting those trades conditionally. The 
conditions might bo as to locality, buildings or 
drainage ; or imply that trades shoidd be carried 
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on subject to the control of the local authorities. 
Beg. V Marshall (unreported, April, 1884) showed 
that the authorities need not grant a license ; the 
power was optional. Bestraint did not mean pro- 
hibiting ; but the exercise of reasonable restraint 
— ^bj license. A license would testify, in efEect, 
under the by-law, that the trade was carried on 
under conditiouH not injurious to public health 
and oonrenience. The imposition of a fee was 
validated by the Act of 1884 ; and that Act did 
not upset the Divisional Boards Act of 1882. As 
to the second ground, appellant was in charge of 
the tannery ; he was paying and dismissing men 
under him, and directing the operations j — that was 
sufficient to justify the conviction. If he held an 
indemnity, the local authority would not look 
further ; but naturally they now looked to him for 
a license. 

Beal in reply: Power to "restrain" did not 
include power to license. The Act of 1884 was a 
declaratory Act. The word "license" was not 
used here ; it was used elsewhere in respect to 
wheeled traffic. The word " regulate " was not 
even used. 

C. A. V. 

On Thursday, the I8th November, the judgment 
of the C^ourt wan delivered by Mr. Justice Mein, 
as followH : — 

The appellant was convicted and fined in the 
court below for unlawfully carrying on the business 
of a tanner without having previously obtained a 
license to do so from the Ithaca Divisional Board 
in terms of by-law No. 8 which had been made by 
that Board ; and he now seeks to set aside the 
conviction on the grounds — (1) that the by-law 
was fdtra vir^ ; and (2) that he was not carrying 
on the business complained- of within the meaning 
of the by-law. The by-law in question provides 
that " no person shall carry on the business of a 
tanner or any other trade or manufacture of a 
noisome or offensive nature within the boundaries 
of the Ithaca division, unless such business, trade, 
or manufacture is licensed by the board ;" and 
that *' licenses may be granted to any person to 
carry on any of the aforesaid businesses, trades, 
FF 



or manufactures by the board on receipt of appli* 
cation therefor ;'' and requires a '' fee of £5 to be 
paid for every year, or fractional portion of a year, 
to entitle the licensee thereof t6 carry on any of 
the aforesaid businesses, trades, or manufaotuiep.'' 
This by-law assumes an authority on the part 
of the board both to license or grant permission 
to persons to carry on noisome or offensive trades 
•—the business of a tanner being admitted to fall 
within that description of trades — and to levy a fee 
or tax for the granting of such lisense or permis- 
sion. It has been contended that the authority 
to grant the license is derived from section 46 of 
I7te Diffisional Boards Act AmsndmstU Act of 
1882 ; and thftt the power to levy the fee is con- 
ferred by section 2 of The Local AtUhoritiss By- 
laws Act of 1884. The last mentioned statute, 
though purporting to be dedaratory, was rendered 
necessary by a decision of this court in the case of 
KlUver v. the Woolloongabba Divisional Board 
and others, which was to the effect that the Act of 
1882 did not authorise divisional boards either to 
levy a tax by a'.iy by-laws made by them or to 
levy a fee for a license granted by them; and does 
not go further in enacting them than that when a 
local authority has clear and undoubted power to 
grant a license it shall be empowered to impose a 
reasonable fee for the license so granted. Unless, 
therefore, the Act of 1882 clearly empowered local 
authorities to grant licenses to carry on noisome 
and offensive trades, the respondents can derive 
no assistance from the later statute of 1884. 
Section 46 of the Act of 1882, upon which the 
respondents rely, enumerates thirty different pur- 
poses, embodied in separate and consecutively 
numbered paragraphs, for which the board of a 
division may make by-laws. The language of 
these paragraphs is not uniform ; in several there 
are the same expressions, but in others tliere is a 
marked variation of phraseology, with obvious 
distinctions of meaning. For example, '' prevent- 
ing'' is distinguished from '* regulating," and 
''licensing" is treated as something different 
from, and in addition to, either *' regulating" or 
''preventing" (sections 5 and 6). Mere change 
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of phraseology in a 'statute, when the language 
used is capable of convejdng the same meaning, 
ought not to be deemed to indicate an intention 
on the part of the Legislature that the different 
phrases should not receive a uniform construction; 
but, when the same expression is used in several 
clauses of a series, and other expressions whose 
primary and ordinary meanings are different, are 
used in other clauses of the same series, the 
difference of language may heprimd facie regarded 
as indicative of a difference of meaning. This 
rule of interx)retation will become imperative when 
the language used in one clause would, per $c, 
permit the levying of a tax, and the language 
used in the other clause would not imply any such 
permission. By two of the paragraphs of .the 
section under consideration, the Legislature ex- 
pressly authorises boards by their by-laws to 
"license'' particular classes of entertainment, 
particular occupations, and vehicles plying for 
hire. Beyond this there is not in any of the other 
twenty-eight paragraphs any authority given to 
grant licenses. The presumi.tion, therefore, is 
that the Legislature did not intend to confer 
authority on the boards to grant licenses except in 
the cases specifically mentioned. It has, however, 
been urged that when a local authority has power 
to regulate it has implied power to license, and 
that in the present case the power to make by-laws 
''restraining noisome and offensive trades," 
implies a power tp grant licenses to carry on such 
trades subject to such restrictions as the board 
shall from time to time prescribe. To this pro- 
position we are unable to assent. The manifest 
object of the Legislature was to suppress or, at 
least, repress what would, if not restrained, be 
injurious and offensive to the public. Licensing 
is not repressing; and, if the' Legislature had 
intended to allow divisional boards to make a 
monetary gain by licensing trades injurious to 
public health, and levying fees or taxes upon 
persons carrying on those trades, it would have 
said so in clear and unmistakeable language. 
This it has not done, and the Ithaca board have 
exceeded their powers in making the by-law. As 



the appellant suooeeds m his first, h beoomea un- 
necessary to discuss his second ol^eotion. The 
rule will be made absolute, with costs, on the first 
groimd. 

Solicitor for appellant : Tkymu. 

Solicitor for respondents : 2%0 Qrowm MieU^, 



RKUIKA V. HCKCKLEY. 

Thk prisoner was indicted under section 48 of 
the Offetiee9 Against the Person Act of 1865, and 
tried before The Chief Justice luid a jury at the 
November Criminal Sittings at Brisbane. 

On the question of age^ a married sister's 
evidence was the only available evidence of the 
date of the child's birth. She deposed to that 
event occurring either the 12th or the 20th of 
September, 1879 ; and that she was at home when 
her little sister was bom. 

Lillejf, for the defence, raised the [wint that 
this wa« insufficient evidence ; and cited the case 
of Bex V. Wedge, 5 C. A P., 298; Arckboli'e 
Criminal Pleading and Evidence, 20th ed., 815. 

Lillet, VJ,: If it had been a question of a 
day or so, at* in that esse, I should require some- 
thing more ; but there i« evidence here to go to 
the jury, as to the age of the child. There are 
three years to spare here. The wster does not 
Hwear to the day, but she sayn tihe waH in the house ^ 
at the time of her sister's birth. It is a matter 
for the jury. 

Solicitor for prosecution ; The Crown Solicitor. 

Solicitors for prisoner: Chamhera, Bruce, and 
MoNab. 



KOOLONS 9. THE BBGISIIUB OF TITLBS. 

The Real Property Act of 1861 (25 Vict, JVb. 
14), Seet8. SB, 34, 43, 48 and 139, and the 
Meal Property Act of 1877, (41 Vict, No. 
18), Sects. 14, 15 and 35-^Begietmtion 
of Mmnorandum of l^nefer^Ewee^on 
Creditor. 
On the 27th of August, 1886. N. beiag the legistered pro- 
prietor of certain land under the Real Property Acta, 
executed a transfer of the land to M., and on the 6lh 
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of September, 1886, the Croirn aimnt and Tnunfer 
were lodged for regieUAtion. On the tod of Septem- 
ber, 1886, two writs of execution against N . had been 
lodged in the ngistry ; and on the 7th uf September, 
1886, the Registmr entered them on the deed of grant, 
and in the register book, against the land. Held, 
tkmt the Begistrar has no authoritj to determine 
questions of priority between the transferee and the 
execution creditor, and that he was justified in 
refusing to register the transfer unless the transferee 
endorsed on it the two writs of execution as charges 
apon the land. 

Motion to make absolute a tmU nm for a writ 
of mandawMU to iaaue commanding the Begistrar 
of Titles to register a memorandum of transfer. 

The facts are as follows :^0n 27th August, 
1886, the applicant, McOlone, purchased, at 
TownsTiUe, a piece of land from Neils Neilsun, 
the registered proprietor and received the memo- 
randum of transfer and the original deed of grant 
for the land. On 6th September, the transfer 
and deed of grant were lodged with the Registrar. 
On 2nd September, however, two writs of fi, fa. 



exeoutions had priority of applicant's transfer, 
let the Registrar g^re them that priority on the 
appHoant's title. It was not the applicant's duty. 
BmI Property Act of 1877, 41 Vic , No. 18, sect. 
14 ; F\ra»$r v, Bdrdon and Lomax, 1 Q.L.R., Pt. 
II, p. 10; Mutual Aiiwanco Society of Victoria v. 
mc Regiotrar-Ocnoraly 1 Q.L.J., 177; and Rox- 
hirgk and othcn, referred to in the preceding case, 
cited. 

EutUdye, A^G.^ shewed cause. The Registrar 
was not bound to take a transfer tendered him 
purporting to be clean, which was not a clean 
title. He was asked to register on 6th Sep- 
tember a deed of the 27th August, which was not 
true on 6th September; sec. Id, Real Property 
Act of 1877. No other incumbrances should be 
registered except those endorsed on the document. 

Real followed. Formerly the execution oi a 
conveyance transferred the legal estate; but 
under The Real Property Act of 1861, the first 



had been lodged with the Registrar against Neil- • person registered got the better title, and an in- 



soD in respect of the land which was the subject of 
the transfer ; the}' were also put in the SheriflTs 
hands on the same day. On 7th September, the 
liegistrar registered the executions in the regis- 
ter book, and entered them on the deed of grant. 
He declined to register the transfer unless 
McGlone should endorse the executions on it, 
aj» charges upon the land. McGlone refused to 
do this, on the ground that it would amount to 
an admission of their priority to his purchase. 

Ckuhb, Q.C, obtained the rule niei&t Chambers, 
before Mr. Justice Harding. The grounds on 
which it was granted were: — (1) That McGlone 
was entitled to become the registered proprietor 
of the land ; and (2) That the Registrar was 
not warranted in refusing to register the memo- 
randum of transfer. 

Chubbf Q,C., and Byrnes with him, appeared for 
the applicant; RutledyCf A.G., and Real with him, 
appeared to show cause on behalf of the Regis- 
trar of Titles ; and LiUey asked leave, and was 
allowed, to appear on behalf of the execution 
creditor. 



strument therefore had no effect until registered ; 
sees. 43 and 48 of Real Property Act of 1861. The 
Registrar would be bound not to register until 
somebody had put those endorsements on the 
transfer. 

Harding, /., referred to sec. 34, Real Property 
Act of 1861. There is an artificial date made by 
artificial legislation. 

Real: And the Registrar, as the creature of 
that artificial Act, cannot go outside of its pro- 
visions. Sec. 1 39 gave him power to protect him- 
self. The' question was who should endorse the 
executions. There was a certificate on the 
transfer that it was correct for purposes of 
registration ; McGlone could not sign that. Sec. 
48 of Real Property Act of 1861, and sec. 35 of 
Meal Property Act of 1877^ and Form V. there- 
under referred to ; the effect of the registration of 
a judgment was equivalent to entering a caveat ; 
it interferred with any dealings with the land. 
There was nothing to stop McGlone leaving his 
instruments in the registry, and when registered 
they would take their date from the time of 



Ckuhh, Q.C\, moved the rule absolute. If the ; putting in 
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Lilley, for the 'execution creditor. On 2nd 
September, the execution creditor had a certain 
right. What was that right? Four days before 
the tendering by McGlone of the transfer for 
registration, the execution creditor had a Hght 
to go against the lands of Neils Neilson. If 
compelling the Registrar to register the transfer 
would depriTe the execution creditor of that 
right, there ought not to be a registration. Th$ 
RegiMtrarof TitUs r. PatUrson, 2 App. Ca., 110, at 
116-8: McOlone has bought what was defeasible ; 
and if that were made indefeasible by the Regis- 
trar, there would be all the trouble of getting it 
out of McGlone's hands to enable the Sheriff to 
sell. By sec. 33 of BmI Property Act of 1861, and 
by the similar section, 47, of the Victorian Act, the 
certificate of title was conclusive evidence of the 
estate in land. Once in, the execution creditor 
could not get McOlone off again. 

As to costs, the execution creditor should have 
his costs : he had not been served, and should 
have been. 

Chubb, Q,C., in reply. If applicant was unsuc- 
cessful, the execution creditor should not have 
costs against him. He had not been made a 
party to the proceedings. 

The argument for the Registrar of Titles was, 
that there was no equity under The Real- Property 
Act ; and, the Court was asked to decide, therefore, 
that the execution creditor had absolute priority. 
The Court would not do that. In Re WikUuh v. 
Hutchinson, 1 Q.L.R., Pt. II, p. 47, and Briehane 
Courier, 24th September, 1877. Applicant was 
entitled to be registered for such estate as 
appeared to be his by the registry book. 

C A. V. 

On Thursday, 18th November, the judgment of 
the Court was delivered by — 

LiLLEY, C.J. : On the 27th August, 1886, 
one Neilson was and still is the registered pro- 
prietor of certain land under the Real Property 
Acts>. On that day Neilson executed a transfer 
of the land to McGlone, and on the 6th 
September following the Crown grant and 
transfer were lodged for registration. On 



the 2nd September, however, two writs of 
execution against Neilson had been lodged in 
the registry, and on the 7th September the regis- 
trar entered them on the deed of grant, and in the 
register-book, against the land. He refused to 
register the transfer unless the transferee would 
endorse on it the two writs of execution as charges 
upon the land. This the transferee declined to 
do, lest it might be construed into an admission 
that as against him the executions were binding 
charges upon the land in priority to his own 
purchase. He now asks for a rule absolute for a 
writ of matuUunus commanding the Registrar of 
Titles to register the memorandum of transfer 
dated the 27th August, 1886, on the grounds ;~ 
1 . That McGlone is entitled to become the regis- 
tered proprietor of the land; and 2. That the 
Registrar was not warranted in refusing to register 
the memorandum of transfer. The transfer left 
with the Registrar purports to be ''subject to such 
incumbrances, liens, and interests as are notified 
by endorsement thereon.*' Ae the executions 
were not endorsed on the transfer that instrument 
was not in conformity with the register nor with 
the Acts. The transfer was true on the 27th 
August, when it was executed, because the 
executions had not then been lodged, and the 
land was not subject to them. But on the 6th 
September, when the Registrar was required to 
register it, the transfer was not true in law for the 
purpose of registration, for by the 14th and Idth 
sections of 41 Vic, No. 18, *'all instruments when 
registered shall take effect from the date of the 
production of such instruments to the Registrar- 
General for registration,*' and ''the date of the 
production of any instrument to the Registrar- 
General for registration shall, for the purpose of 
registration, be deemed to be the date of such 
instrument." The transfer was, therefore, to be 
deemed to be dated and to take effect from the 
6th September, and not from the 27th August. 
The transfer was then incomplete and incorrect 
by reason of the omission of endorsements of the 
executions to which it appeared by the register 
the land was subject on the 6th September. Now, 
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by section 139 of I^ Real Property Act (25 Vic, 
No. 14), ''The Begistrar shall not receive any 
instrument purporting to deal with or affecting 
any land . . unless there shall be endorsed 
thereon a certificate that the same is correct for 
the purposes of this Act, signed by the applicant 
or party claiming under or in respect of such 
instrument, or by his solicitor." The certificate 
tendered with the transfer that it was ''correct for 
the purpose of registration" was manifestly not 
true on the 6th September, because, as we have 
seen, the transfer itself was not true to the regi§ter. 
The Begistrar then required the transferee who 
sought to register the transfer to bring that in- 
strument into conformity with the register by 
endorsing on it the executions. Now, it is the 
duty of the Registrar to keep a correct register- 
in the order of time, and in accordance with the 
authenticated instruments presented to him for 
registration. Title to the land is by registration 
under these Acts, and the Begistrar is not bound 
to register any instrument which is not in accor- 
dance with the register. The transferee required 
him to register a transfer of the land without 
showing on it the charges apparent upon the 
register ; in fact, to register the instrument as a 
transfer of a "dean " instead of an encumbered 
title. W€ think the Begistrar was right in refus- 
ing to do so. The transferee wished either to 
secure priority against the execution creditor or 
to secure himself against an admission of priority 
in favour of the creditor. The Begistrar has no 
authority to determine a question of priority 
between the transferee and the execution creditor. 
The transferee may possibly have a right to 
priority dependent upon the proof of circumstances 
entitling him on equitable considerations to set 
aside the apparent priority of the execution 
creditor. But that right must be ascertained in 
an action properly instituted between the neces- 
sary parties for a declaration of priority. We 
decline to determine such a question on a proceed- 
ing of this kind, so entirely unadapted to ascertain 
the disputed questions of fact on which such a 
declaration must be made. The rule is discharged 
6G 



with costs to the Begistrar and to the execution 
creditor. 

Solicitors for applicant: Bee9 J<m$9, Brown 
and JwM%. 

Solicitor for the Begistrar of Titles: TU 
Crown Solictior. 

Solicitor for execution creditor : Bemay^, 
agent for Evans, Townsville. 



IN CHAMBERS. 



LiLLEY, O.J. 



Nov. 17, 1886. 



m THE WnX OF SAMUEL HAGUE SMITH. 

In a will in which alterations, initialled only by the testa- 
tor, have been made in different ink from that used in 
the body of the will, but similar to that used by wit- 
nesses in signing, the presumption that such alterations 
were made before the execution of the will is not 
strong enough to support the amendments. 

Application had been made for probate in the 
ordinary form before the Begistrar, who had 
refused it, and had asked for the opinion of the 
Ck>urt. The will was written in mauve ink, and 
had been altered, before or after execution, in 
black ink. The attesting witnesses had signed 
in black ink ; but the alterations were initialled 
with the initials of the testator only. From affi- 
davits filed it appeared that at the execution of 
the will the testator covered the body of the in- 
strument while the witnesses signed, so that they 
could not see if there were any alterations therein. 
One alteration was the striking out of the names 
of the executors, which were replaced by the name 
of a lady as executrix. 

E. M. LilUy appeared on behalf of £. W. 
Walker and W. F. Schlencker, the executors 
appointed in the original document. 

Maephenon was present to submit to the order 
of the Court for the executrix, whose name had 
been substituted. 

LiLLST. G.J. : Only the testator initialled 
these alterations. There is no evidence that they 
are part of the will. He probably intended this, 
as altered, to be his will, but there is nothing 
in these alterations to show that it was accord- 
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ing to the statutee. The fact that the oolour of 
the ink in which the witnesses have signed and 
in which the alterations have been made is the 
same, raises a very faint presumption that the 
alterations had been made when they signed, 
but that he did not wish them to see the contents 
of the will or his alterations. I think the pre- 
sumption is in favour of the mauve ink will ; and 
I declare in favour of the original mauve ink 
will, and reject the black ink alterations in the 
body of the will, on the simple technical ground 
that these alterations are not in accordance with 
the statute, and that there is nothing to show 
that the testator had made them prior to the execu- 
tion of the wUL Probate to be granted to the 
executors, Walker and Schlencker; allow costs 
to all parties out of the estate. . 

Solicitors for petitioners : MaetknaU-Paiermm 
and Fitzgerald, 

Solicitors for respondent : » Blaephenan and 
MiiJtin. 



DBCKICBER SnTINGS OF THE FUIX COUBT. 



KINO V. CHBSTMB AHP OTHEBS. 

A (Fame, which is, or inclades, the throwing of dice is an 
"unlAwfiii game" forbidden by 13 Geo. II, cap. 19* 
and 9 Anne. cap. 14. ** Yankee Grab '* being such a 
game is nnlawfal withoat being played for money 
stakes. 

MonoN to make absolute a rule nisi, granted 
by Hr. Justice Harding at Chambers, at the 
instance of Annie Maria King against Heniy 
M. Chester, P.M., and William Doolan, police 
constable, to show cause why a writ of prohibi- 
tion should not issue against their further pro- 
ceeding on a conviction against applicant, for 
unlawfully permitting '^ certain persons to play 
an unlawful game, to wit < Yankee Ghrab,' in her 
licensed premises " at Cairns, on the ground that 
the evidence disclosed no offence. 

At the November Sittings of the Court, Fmz 
moved the rule absolute. 

RutUdge, A,Q.y stated that the rule had not 
been served upon the Crown Law Officers. 



Sir A W, OriJ^ Q.C., fam. cnr.J stated that it 
had been the practice for many years past to 
serve a copy of every rule mn for prohibition 
upon the officers of the Attorney-General's 
Department. 

The Court said that such was the practice, and 
directed the rule to be enlarged until the uext 
sittings, in order that the Crown Law Officers 
might be served. 

At the December Sittings, Feez now moved the 
rule absolute. 

RniUedge, A.O,, and LiiUy with him, appeared 
to oppose. 

The facts briefly are that a number of men were 
detected by Doolan playing the game of ** Yankee 
Ghrah," with dice thrown from a pannikin. There 
was no evidence that they were playing for 
money stakes. The applicant was absent from 
her hotel at the time, and it was under the 
management of her agent. Brooks, who was one 
of those engaged at the game of dice. 

Feez contended that the rule shoidd go on the 
grounds (1) that ** Yankee Qrab'* was not in 
itself, and while not played for money, an 
unlawful game ; and (2) that, if unlawful, appli. 
cant was not liable for the act of her agent in 
permitting it to be played. In support of the 
first proposition, he cited Bsg. v. AjMoh, \ 
£. & B., 286, FaUen v. Rhymer, 29 L.J,, M. C, 
189, Bew V. Hareian, 3 Q.B.D., 454, and sect 29 
of the old Pnhlican^ Act, 27 Vict., No. 16. 

Rniiedge, A.&,, stated that the information was 
laid under sect. 81 of the lAeeneing Act of 1885. 
There was sufficient evidence to make the licensee 
liable for her agent's acts. 

LiUey, C,J. : We will not trouble you on that 
point. 

RnUedge, A. O. : A game which is lawful becomes 
unlawful, if made an engine for winning or losing 
money. But a game which is unlawM in itself is 
tainted from the beginning, whether there be 
money played for or not. The statutes said play- 
ing with dice should be unlawful. The Act, 13 
Geo. II, cap. 19, s. 9, recited a previous Act, 12 
Geo. n, cap. 28, which had been evaded by the 



18S7. 



THE QUEENSLAND LAW JOURNAL. 



187 



inventioii of new games of dice not enumerated 
in its provisions ; and the provisions of the later 
Act were made wide enough to include all such 
games, and made them all unlawful. Gaming 
with dice was unlawful per #« ; it did not matter 
whether money was played for or not. Referred 
to Rig. V. Orw$, Ex parte Fogariy, 11 Tic. L.R. 
748. and The Games and Wagers Act, 14 Vict., 
No. 9. 

Feeg in reply. 

Lillet, C.J. : It is necessary to show that the 
colonial Oames and Wagers Act does not continue 
to make playing with dice an unlawful game, as 
provided by 13 Geo. II, cap. 19, and other 
statutes. I should not be inclined to narrow 
the purpose of the Legislature as much as Lord 
Campbell has done in The Queen v. Ashton. The 
best way is to prohibit the thing altogether, and 
to not allow a game which is of bad example. 
If to play at dice is unlawful, this game was 
unlawful. In the evidence Doolan, the constable, 
saw the dice, and asked the men what the> were 
doing ; and the answer of one of them was, ** We 
are pla3*ing a little game. I did not know it was 
any harm." Well, was there evidence for the 
magistrates that the men were playing at dice? 
Clearly there was. If so, and if playing at dice 
is unlawful, the magistrates were entitled to inflict 
a fine. Playing with dice is unlawful. For these 
reasons the rule must be discharged with costs. 

Hardiko and Msiir, JJ., concurred. 

Solicitor for applicant : Bernays, agent for E. A. 
Milfard. 

Solicitor for respondents : GiU, Crown Soltcitar. 



FEBRUARY SITTINGS OF THE FULL COURT. 

RBO. V. KOOHIE fa MoUky). 

Fractiee^Oaihs Act Amendment Act of 18S4, seet. 2, 

A ^labommedfto witnefts said he would be svrom on the 

Koran, a copy of which could not be obtained, and a 

form of afflrmatioo was administered instead. Held^ 

that the witness's evidence was not receirable upon 

such affirmation, but only on the oath upon the Koran. 

Special case stated by the judge of the North- 
ern District Courts under section 49 of The 
Criminal Praetiee Act of 1865, as follows : — 



The prisoner was tried before mc at the Criminal Sittiu)^ 
of the Northern District Court holden at Mackay on the 
1st day of Decemljer, 1886, ou a charge of unlawfully 
wounding one Saradim, a Hahommc<&n. 

The prisoner was undefended and did not' lunlerstand 
English. 

Charles de Harte, who had had considcrahlf experience 
as interpreter in conHs in Java, and who is a ctiltiratcd 
and intelligent man, was sworn as interpreter. 

Upon Samdim getting into the witness box, he was 
asked by the interpreter how he would be sworn and lie 
replied ** On the Koran." 

1 directed the proper officer to swear the witness on the 
Koran. 

The Registrar then informed mc that there was no Koran 
in Court, and after enquiry I asccrtaim^d that none could 
be procured. 

The interpreter informed me there Mras a form of affirma- 
tion which was sometimes used by ^hommedans in lieu 
of the oath on the Koran, but that such affirmation was 
not as binding as the oath, it not being considcrod as 
solemn a proceeding by the Mahommedans. 

Upon this I intimated to the Crown i'rosecutor t hat I 
could not receive the evidence of Saradim unless undci 
seal of an oath on the Koran. 

The Crown Prosecutor thereupon pressed mc to allow 
the witness to affirm and submittea that section 2 of Tkt 
Oaths Act Amtrndment Act of 1884 provided for this 
position as the words "the natr^re of an oath*' therein 
must be read as " the nature of an oath on the Bible." 

I was informed that in the Police Court evidence by 
Mahommedan witnesses was invariably received upon 
affirmation, and also that without the evidence of Saradim 
the Crown would be uiLiblc to proceed, and that an ad. 
journment would be inconvenient. 

After hearing the Crown Prosecutor I said that in my 
opinion section 2 did not apply as the witness neither 
objected to take an oath nor was incapable of compre- 
hending the nature of an oath, nor was I satisfied that an 
oath would have no binding effect on his conscience within 
the meaning of that section 

Upon the whole, however, having in view the practice of 
the Police Court, I deemed it advisable to get an authori- 
tative exposition of the law and accordingly admitted the 
evidence upon affirmation and reserved the point for the 
consideration of the Full Court. 

The prisoner was convicted and sentenced to 12 months* 
imprisonment with hard labour. 

I respited execution of the judgment and committed the 
prisoner to prison by virtue of section 48 of The Criminal 
Practice Act qf 186S, 

The qnestions for the consideration of the Full Court 



1. Was the evidence of Saradim receivable otherwise 
than upon oath on the Koran 7 

2. What order does the Full Court see fit* to make ? 



Sonthport. Jan. 18. 1887. 



A. B. Noel, 

Judge N. D. Court. 
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Power appeared for the Crown. Prisoner was 
not represented. 

LiLLEY, C.J. : * Here the man said that he 
would be sworn on the Koran. That was a bind- 
ing oath on his conscience ; it was obligatory on 
him. Evidence was admitted against the prisoner 
whicn ought not to have been admitted ; and it 
was the only evidence against him. It is dear 
the prosecutor ought to have been sworn on the 
Koran ; the oath should have been administered 
to him which he declared would be binding upon 
his conscience. The order, under the 49th section 
of the Orimindl PtaetUe Aet, will be— judgment 
to be avoided and the prisoner to be discharged ; 
this order to be entered on the record. 

Solicitor for the Grown : GiUf Crown Solicitor, 
Brisbane. 



IVEY AND 00. V. THE QUEENSLAND STEAM SHIFPINO 
COMPANY, LIMITED. 

BiU of Lading — Carriers — Negligence. 

The condition in a bill of lading, viz.: — The company will 
not be responsible for loss or damage to cargo aftci- 
discharge from ship's tackles, relieves the carriers 
from all risk as to damages from the moment of land- 
ing the goods. 

Special case, by way of appeal, stated by the 
Judge of the Southern District Court, as follows : — 

This is an action tried Ijcforc me, sitting as Deputy- 
Judge in the Southern District Court at Brisbane, and a 
jury of four on the seventh of October, 1886. 

The plaintiffs sued the defendants for diamages caused 
by the negligence of the defendants in the carnage and 
delivery of certain bags of chaff, shipped on board the 
defendants' steamer at Sydney, to be carried and delivered 
by them at Brisbane on the terms and subject to the 
conditions of a shipping receipt, a copy whereof is here- 
unto annexed and marked "A." 

[Duplicate.'] 

THE QUEENSLAND STEAM SHIPPING COMPANY, 

LIMITED. 
•A." 

Sydney, 30/6/1886. 

Received from P. B. Ivey and Co., to be forwarded per 

*' Maranoa," or any other of the Company's steamers to 

Brisbane, consigned to P. B. Ivey and Co., the following 

goods, subject to the conditions on the back hereof, viz, . — 



MARES, XOS., &c. 


DBSCRIPTION OF PACKAGES. 


lt(0 
140 

7« 
36 

A P 


Bi«> Chuff A F 

s 

KB 

I 
.. » D 

M 


Frtighi pa^albU 
by Shipper. 


FrciQkiikCharQf 

(if nay J payable 

by Contifjiut. 





Weight Measure CoDtents Quality Value ami i'omiitiun unkiiu«n. 
To be conveyed by the Coniutny Nubject to thv following cunditions 
and exceptions :— The Act of (;orl the (jueen's Knemie« Restraint of 
Princes ur Rulers Pirateti or KubtH:n by Sea or Laml AuciilenU 
Leakage Breakage Rust Sweat Fenuentation or I>«cay Detcrioritiao 
InsutHciency of Package Tom or .Soile«l Mattings Wrappers or Itegn 
Broken Coras or Hoops. Tlie Company are not responsiblt* for 
condition of lie-packed (iuods Tea ChestM or Packages of Glam 
Articles or Liquids containeil in glass or Articles of a Fragile or 
Perishable Nature nor for Ubliteration of or Illegible Markti or 
Deterioration Loss anil l>aniage from Vermin Jettison Iterralry 
Collision Fire Machinery lioilers .Steam and all the Perils iHtngeni 
and Aucid«*nts of the Svas Rivers Land Carriage and Navigation of 
whatever naturt* and kind Koever whetlier afloat or on sthon; and 
accidents los^i or damage done from any neglect or default whatso- 
ever of the Pilot Master or Mariners or other Sen'antt of the 
Company in Navigating tlie Shi)> or under any otlier circumbtaiictt 
or from any deviation or unavoitUble detention or debiy. Witli liberty 
to sail witli or without Pilots and tow and assist Vesseh in all 
situations and circumstances and to call at any Port or Ports in any 
rotation without beinn deemed a deviation and for the Conii«ny at 
any time or times before or during the Voyage to tranship Uie said 
Goods into any other Steamer whether belonging to the Coinisuiy or 
otherwise and for that purpose and until a Steamer is ready to carry 
on the said I'oods to land and store the same either on Miore 
or afloat such transhipment and storing being at the Comiiany's 
expense but at the Merchant's risk. The C'ompauv not to be 
responsible for loss of or damage to any {jaroel or package excell- 
ing the sum of €2 sterling in value unless booked with the valar 
stated and ]iaid for acconlingly nor for Goods after being disciiarffrf 
from their Steamer. The Company will not be liable for claims ui 
consequence of Goods being over-carried. The (iooils to be takes 
from the Ship, by the Consignees immediately after arrival or tbe 
same may be transhipped into Lighters or landed or wareliouswl at 
the expense and risk of the Owners of the Goo<ls. In the event of the 
weather or any other circumstances inreventing the Steamer's discluifv 
the Goods may be carried on at Consignee's risk and landed on return 
if practicable. The Conii>any will not be responsible for loss or 
damage to Cargo after discharge from Ship's tackles. In caar of 
Quarantine Consignees must take delivery at once at the ship'it 
tackles or the (^oods leay be discliarged into quarantine deitot bulk or 
other vessel i^t Consignee's risk. Quarantine expenses of every kind 
shall be borne by the Owners of the Goods. At ports where the C'om- 
pany have no lighter the Goods may be delivered to any lighter. .\U 
risks of lighterage to or from the Ship shall be borne by the Owners of 
the Goo<ls notwithstanding the cost of such transit may be defrayed 
by the Ship. Company not responsible for overcarriage of Cargo. 
Goods overcarried to be returned as soon iis jKissible at Company :< 
expense but Owner's risk. Should the Goods be of a jierisliable nature 
the Comitany may dispose of same and iMiy over proceeds to the (Kv-ner. 
All Castings and Machinery unprotected by outer iiackage are carried 
at Shipper's risk. If any fluids or goods of an inflammable damaginc 
or dangerous nature are shim)ed without tieing previously declared 
and arranged for they are liable upon discovery to be thrown over- 
board and the loss will be upon the owners of such fluids or goods as 
well as any damage caused to the Steamer or other cargo on board of 
her. Live Animals or Birds to be carried on deck at .Shipper's risk. 
Ship is not respoi\8ible for mortality accident disease death or jettison 
nor for proper feeding supply of water or attendance. All cargo on 
deck carried at Shipper's risk. Freight upon deck cargo must be paid 

greyious to shipment. The Ship will not be accountable for (*old 
liver Bullion Specie Jewellery Predous Stones Silk Goods Quinine 
or Precious Metals unless shipment be made upon a special sbi|'PJ|)K 
order containing a declaration of the nature and value and the Bills 
of Lading are signed in accordance therewith. Specie will not be 
landed by the Ship it can only be delivered on presentation of Uills of 
Lading on board and if not claimed and delivered during the vessel s 
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stey In port Steamer is at liberty to carry it on or lan'l and store it at 
Consignee's risk and expense. All risks of transhipment to be borne 
by the Owners of the goods and it is not guaranteed that there shall 



be no delay at place of transhipment. The Ship shall not be liable for 
Incorrect delivery unless each package shall have been distinctly 
marked before shipment with the name of the Port of destination and 



old marks obliterated. Not responsible for marks of hides. The 
Master or Agent shall have a lien on the goods for avenge and or 
nnpaid freights or for payments made or liabilities incurred in respect 
of any expenses stipulated herein to be borne by the Owners of the 
mods. Ko claim for short delivery of within mentioned Goods will 
be entertained unless made within two weeks after the arrival of the 
Steamer. The Company reserves the right of charging freight by 
weight measurement or value and of re-measuring or re-weighing 
cargo and charging freight accordingly. 

The chaff was carried by the defendants in their steamer 
" Maranoa/' and discharged by them on to their wharf in 
Brisbane in the ordinary and usual manner. 

The plaintifb took delivery of the said chaff, and gave a 
clean receipt to the defendants therefor. On the day 
after the said chaff was discharged the plaintiffs caused an 
examination to be made of it, and it was found to be 
injured by rain to the extent claimed in the plaint. 

There was evidence that at the time the said chaff was 
being discharged it was raining heavily, and that no pre- 
caotions were taken to prevent the chaff being damaged. 

There was also evidence that while the said chaff was 
in course of being discharged one of the plaintififo was 
present, and that he told the defendants* wharfinger that 
the chaff would be ruined if it was dischaiged in such 
weather ; and that he replied he could not help it as they 
had no tarpaulins to put on the said chaff. 

There was further evidence that the said plaintiff asked 
the permission of the defendants to put tarpaulins on the 
said chaff, but they refused either to put the tarpaulins on 
themselves. 

It also appeared from the evidence called by the plain- 
tiSa that the steamer had to discharge the cargo in the 
rain in order she might sail at the advertised time, and 
that cargo is customarily discharged at Brisbane from 
steamers by shipping companies in the rain when occasion 
requires, that it is not covered in the tackle, and that even 
though covered by tarpaulin can get wet if allowed to 
remain on the wharf. 

At the close of the plaintiffs* case the defendants applied 
for a nonsuit on the grounds that the defendants were 
protected by the terms of the shipping receipt from 
liability for damage to the goods whilst being landed or 
after being discharged from the ship's tackle, and also 
that there was no evidence of negligence on the part of 
the defendants. 

I refused to nonsuit the plaintiffs and directed the jury 
that the defendants were bound to take reasonable care of 
the goods on landing and would be responsible for damage 
caused by negligence. 

The case accordingly went to the jury who found a 
verdict for the plaintiffs for the sum of £32, and judgment 
was entered accordingly, with costs. 

The questions for the opinion of the Couii are : — 

1. Was I right in so directing the jury ? 

2. Was there any evidence of negligence or want of 
reasonable care on defendants' part to go to the jury ? 

If the Court shall be of opinion in the affirmative on 
both the above questions, then the judgment of the said 
District Court is to be affirmed. 

HH 



If the Court shall be of opinion in the negative on either 
of the above questions then the judgment of the said 
District Court to be reversed, and judgment to be entered 
for the defendants. 

Gbakville Geobor Miller. 

Eeal, and Byrnes with him, appeared for the 
appellants, the defendants in the Court below ; 
Power, and Feei with him, for the respondents, 
the plaintiffs. 

Real ; The liability ceased upon the landing of 
the goods,— when they left the ship's tackles. The 
words ''on landing" mean after leaving the 
tackles. Under the conditions of the shipping 
receipt the company was not liable, also, for the 
negligence of its servants. There was no obliga- 
tion on the company before or after leaving the 
tackle. As to negligence, there was no evidence 
of its being committed while the goods were in 
the tackles. If the company were liable after 
discharge from the tackles, there was no evidence 
of negligence then. MeyersUin v. Barker, 2 C.P., 
50 ; CJiartered ITereantile Bank of India v. Nether- 
lands India S. N. Cb., 10 Q.B.D., 521 ; BurUm v. 
English, 12 Q.B.D., 223; ffinion v. Bobhyn, 2 
Q.B.R., 646; Barraclotigh v. Orient 8.K Co., 4 
N.S.\V.L.R., 75, referred to. 

Power: The damage was done between the 
ship and the wharf; there was evidence that at 
the time of dischaging the chaff it was raining 
heavily. The company is responsible for damage 
to goods injured in the ship. Lea v. Howard 
Smith and Sons, 1 Q.L.J., 157, referred to. 

Feez followed, and referred to Lyon r. Mslis, 5 
East., 438; Czech v. General S.N. Co., 3 C.P., 14; 
Lloyd V. General Iron Screw Collier Co., Limited, 
33 L.J., Exch., 269. 

LiLLEY, C.J. : I think the condition in the con- 
tract between the company and Ivey in this case 
was such as to relieve them from responsibility 
for the damage which occurred. There is no law 
at all precluding the company from imposing on 
consignors or consignees the conditions which are 
printed on the back of this contract. If con- 
signors and consignees enter into a contract of 
this kind they must be bound by it. The only 
question is whether, on the true legal construe- 
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tion of these conditions, the company is relieved 
from responsibility. I am unable to come to any 
other conclusion than that the language of this 
condition covers clearly the risk in this case, and 
throws that risk on the party shipping and not 
on the shipowners. We will presume that Ivey 
was entitled to have the goods carried, but he 
was entitled oply on the conditions imposed by 
the shipping company. They were not to be 
liable for risks arising during the voyage, and 
while in the tackle^ in the course of being 
delivered. The consignee, or whoever was the 
party entitled to receive the goods here in Bris- 
bane, had undertaken to be at the wharf, and to 
take them from the vessel, — that means, from 
the tackle. I see no reasonable doubt whatever 
about the construction of the condition. They 
were here apparently in good order and condition 
at the wharf ; they were in the tackle, and Ivey 
was there, and was bound to take them from the 
tackle if no negligence arose. I have only to say 
that this verdict must stand ; and I think, there- 
fore, that the judgment will be a non-suit, that 
is, a judgment for the defendants, with costs. 

Harding, J. : This is an appeal from the Dis- 
trict Court Judge, before whom an action was 
tried for damages caused by negligence of the 
defendants in the carriage and delivery of certain 
chaff. The circumstances are such as probably 
would have amounted to a risk incident to the 
carriage for which defendants would have been 
liable as ordinary carriers, if they had not entered 
into a special contract with the plaintiff in 
this case. The defendants have entered into 
a special contract, and the question is whether 
they have not contracted themselves out of 
their liability. The grounds upon which plain- 
tiff alleged they were liable are, — damage to the 
goods, whilst being landed and after they were 
discharged. This bill of lading, to my mind, if 
it is possible to cover the risk of that liability, 
covers it. In the words <' in navigating the ship 
or under any other circumstances," '' navigating" 
seems to me to bo during the motion of the dliix) 
—during the voyage — and '* other circimistances" 



would be all other times. I think that would be 
large enough to cover the ship whilst at the 
wharf. Further, '' the company will not be 
responsible for loss or damage to cargo after dis- 
charge from the ship's tackles." So, that, if the 
goods in this case were actually discharged, the 
liability had ceased. Further, ** the goods to Le 
taken from the ship by the consignees imme- 
diately after arrival." Those two conditions seem 
to me to cover every possible case that could arise 
as far as appears in this plaint ; so that on con- 
sideration I should hold that defendants have 
contracted themselves out of the risk incident to 
them as carriers in respect of the damage claimed 
by the plaintiff. That being so, I do not think it 
is necessary to enter into the question whether 
there was negligencp on the part of the defen- 
dants. The appeal is allowed with costs. 
Mein, J. : I am of the same opinion. 
Solicitors for appellante : Hart and Jflowcr, 
Solicitors for respondents : ATacpIierson, MUkin^ 
and Feez, 



QUEENSLAND MERCANTILE AND AOENCT CO. t*. 
DAY, P.M., AND HUDSON. 

Wa^et Act of 1870 fdi Vict,, No. 16 J, Sect, 2- 
Corporation — Liability for TTageB. 

Ifeldj that, the taking of posscasion of the mortgaged pro- 
perty by the mortgagee was sufficient evidence that 
the servant had been hindered in the recovery of his 
wages, under section 2 of the Waffet Act of 1870. 

Ileldf also, that the provisions of the }yaget Act of 1S70, 
so far as they arc applicable, may be applied to a cor- 
porate body. 

Motion to make absolute a rule nisi, granted 
by Mr. Justice Harding, at Chambers, on 31st 
December, 1886, for a prohibition against the 
respondents proceeding on a judgment given by 
W. H. Day, W.P.^f., Brisbane, for wages duo 
against the applicants, as mortgageeti and present 
owners of a station upon which Hudson had 
earned such wages as the servant of the former 
owners, the mortgagors. 

The station had been mortgaged by the 
Queensland Squatting Co. to the Q. M. & A. Go. 
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Tho mortgagees foreclosed on the 22nd May, 
1886, and on the loth Ajiril previous there were 
£39, wages earned within the preceding six 
months, owing to Hudson, for his services in 
droving and tending the mortgagors' sheep. The 
Squatting Company had broken up ; and Hudson 
sued and recovered the above amount from the 
mortgagees in the Petty Debts Court. 

The rule »/«/ was granted on the grounds (1) 
that there was no evidence that Hudson was 
prevented or hindered from recovering his wages 
from the mortgagors; and (2) being a corpora- 
tion, the applicants could not be sued under the 
Wages Act. 

MacNaiighton, and Byrnes with him, appeared 
for the applicants; Foicer, and Lilley with him, 
appeared for respondents, to show cause against 
the rule. 

It was contended on behalf of the applicants 
for the rule that the circumstance of the Squat 
ting Company having broken up did not amount 
to a "hindering" or "preventing" of the plain- 
tiff below from recovering from them ; also that 
a corporation was not liable under the Wages AeL 
Wages Act of 1870 ^ section 2 ; and Masters and 
Servants Act of 1861 , section 21 referred to. 

LiLLEY, C.J., delivered the judgment of the 
Court : — 

The points raised before by learned brother 
Harding in this application for the rule nisi were 
first, that there was no evidence to show that 
Elford Hudson, the respondent here, was hin- 
dered or prevented from recovering any wages by 
the Q. M. & A. Co., the appellants, taking posses- 
sion of the property and stock of ttie Queensland 
Squatting Co. ; and secondly, that being a cor- 
porate company, the Q. M. & A. Co. cannot be 
sued under tho Masters and Servants Act. The 
facts before us appear to be simply these : — The 
Queensland Squatting Co. had mortgaged its 
property upon which Hudson had been Employed 
to the Q. M. & A. Go. There was evidence to 
show that the Squatting Company had broken 
up ; and the magistrates might make a very fair 
deduction from that, that they were insolvent, 



and were unable to pay their servants. In that 
condition of things the Q. M. & A. Co. appear to 
have exercised their rights as mortgagees, and 
taken possession of the station on which Hudson 
was employed. He was then in this position, he 
was the servant of a master who had broken up, 
and he had not been paid his wages. He was a 
servant who was entitled to the relief of the 
equitable provisions of this statute. His labour 
had gone into the property that the mortgagee 
had taken possession of, and he was entitled to six 
months' wages. If he had allowed the claim to 
reach a larger amount, he could only have got 
his six months' wages. We now come to this — 
The Wages Act of 1870, which gives the servant 
right against the mortgagee, enacts in the second 
section that ''any servant being prevented or 
hindered from recovering any wages from mort- 
gagor for work done " upon land or in connection 
with stock owing to such land or stock ''having 
been taken possession of or sold by the mort- 
gagee," " the mortgagee shall as between himself 
and such servant be deemed to be and to have 
been the employer of such servant." The ser- 
vant has certain rights and can recover under 
this section — if hindered or prevented — against 
the mortgagee the wages which he might have 
recovered against the mortgagor, his original 
master. That being so, the question is here, 
was he prevented or hindered, or was there 
evidence from which the magistrates might find 
that he was hindered or prevented, owing to the 
possession of the station having been taken over? 
There was evidence before the justices that the 
mortgagor company had mortgaged to the Q. M. 
& A. Co., that they had broken up, and the 
justices might infer, had become quite unable to 
meet the demand for wages or mortgage money 
on the station. The mortgagees had taken 
possession. Now. what is a hindering or prevent- 
ing? It has been said that this mortgagor 
might have other stations. If there were 
evidence of that we might decide differently. 
But here there is evidence that the company 
has broken up. It is possible that the atation 
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being mortgaged, the man might not have 
been able to sue the mortgagor — to levy 
on the stock. The mortgagee might have 
come in and said, ''Tou can't." Then they 
might come afterwards and say *'We are 
in possession; you can't levy on this." If he 
could not have levied originally against the mort- 
gagors, he could not have levied on the mort- 
gaged property afterwards, because they would 
have said, "Tou can't levy against the mort- 
gagors, or against us. Our merely taking posses- 
sion is no prevention or hindering." Although 
there may be no prevention from that point of 
view, there is this : — So long as the station was 
being worked by the mortgagors, they had 
means to carry on, the means for wages, and of 
having this man there, unless he gave them 
credit. When the mortgagees took the station 
over they took from him the means of making 
the mortgagors pay the wages. My learned 
brothers intimate that they think with me, that 
there was here hindrance in the taking posses- 
sion. That is enough ; anything that hinders a 
man getting his wages is a hindrance ; that act 
tended to hinder him. As there was evidence 
here, we think that the justices might reasonably 
conclude that this man had been hindered in the 
recovery of his wages, and that by the taking 
possession of the station. On this point the rule 
would be discharged. 

The second point, if good, would still constrain 
us to make the rule absolute. We have inti- 
mated our opinion that a company may be liable 
as a master, but I will enter into the question a 
little. As to the point that the Q. M. & A. Co. 
being a limited company can not be sued or 
proceeded against under the Wages Act, we think 
the company was a mortgagee liable to the 
provisions of this Act of 1870. What are the 
provisions? There is nothing in this Act of 1870 
that in any way excludes by necessary construc- 
tion the case,of a corporate company, or confines 
its provisions to individuals — I do not use the 
word ''persons," as that bears a peculiar legal 
construction. There is nothing that excludes 



the application of the statute to a corporate 
company, partnership, or any other form of 
company, or person, not being a mere individual. 
Under our Aet» Shortening Act the word ** person," 
includes not only individuals, but also corporate 
bodies. A corporation is a person in contem- 
plation of law, and a corporation may be a 
mortgagee, and the word mortgagee is used in 
this Act, and the word person is used there, and 
both would include a corporation, because a 
corporation may be a mortgagee under the 
statute. It is clear to our minds that the statute 
contemplates, and does not exclude, such a 
person being mortgagee, but includes it in its 
provisions. The Masters and Servants Act must 
be construed like other Acts. It has been called 
a quasi criminal Act, but it is simply equivalent 
in its provisions to the old Debtors Act, sending 
debtors to prison. Where the master does not 
pay his servant if there is nothing to levy on, 
a subsequent statute expressly says when the 
liability is imposed on the mortgagee, nothing in 
this Act, that is of 1870, shall be construed to 
render the mortgagee liable to imprisonment 
That would rather go to show that the company 
might be a mortgagee liable under the statute, 
and is not excluded by it. We think that the 
Q. M. & A. Co. could be sued under the Masters 
and Servants Act. But all that we have to decide 
here is, whether the proceedings below were 
rightly taken imder that Act of 1870. Com- 
panies are not liable to imprisonment, but all 
the other provisions of this and the former 
statute may be applied, so far as they may be 
applied, to a corporate body. The rule must be 
discharged with costs. 

Solicitors for appellants : ffart Sf Flower. 

Solicitor for respondents : Thynne, 



SLY A27D UXOR V. CAMPBELL AKD OTHERS. 



of Interlocutory Judgment for unassessed 

damages against one of several tart feason — 

I^stoppel— Waiver —Order LVII, r. 4 

In an action against setreral tort feasors, recovery of inter- 

locatory judgment "for the value of the goods or 
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damages to be assessed *' against one of the defendants, 
is no bar to the recorery, in the same action, of judg- 
ment against the other wrongdoers. 

Where a person lends his cattle to the proprietors of a 
station with authority to use them for stocking pur- 
poses, and such proprietors afterwards sell the cattle 
with the station to a third person, who pays for them 
without notice of the true owner's claim, and in the 
bond fide belief that they are the property of his 
vendors, the true owner is not estopped from recover- 
ing the cattle, or their value, from the purchaser. ^ 

Attempts to recover the value of property, wrongfully 
converted, from one of several wrongdoers, without 
making any demand on the other wrongdoers, do not 
amount to a waiver of the right to recover damages 
for the injury from the other wrongdoers. 

Where in an action for tort against several sets of defen- 
dants, one set of defendants claims relief against 
another set of defendants, and the plaintiff appeal 
against a decision in favor of the first set of defen- 
dants, the plaintiffs are not bound, under rule 4 of 
Order LXVII, to serve the second set of defendants 
with notice of the appeal. 

Appeal by plaintiffs from so much of the 
judgment of Mr. Justice Mein on the hearing of 
the action in December, 1886, a? was entered for 
McGregor, Honald and Co., one of the defendants, 
^ith costs to be recovered, and for judgment to 
be entered for plaintiffs for £400 with costs 
against McGregor, Konald and Ck). 

Power, and ZilUi/ with him, appeared for the 
appellants ; Bealy and Fmz with him, for respon- 
dents, McGhregor, Bonald and Co. 

The facts of the case will be found fujly stated 
in the judgment of the Court. 

The findings in the Court below were as 
follows : — 

1. That on tne 24th November, 1880, plaintiff Sly, on 
l^efaalf of his wife, purchased from Thomas Qalvin one half 
interest in cattle branded 2UG, then depasturing on the 
Breadalbane station in the charge of John Galvin as the 
servant of Thomas Galvin. 

2. That Thomas Galvin died in January, 1881, and on 
his death his share in the cattle became vested in his 
executors, the defendant Campbell and Mr. Powell, and the 
cattle thenceforward continued on the Breadalbane station, 
in the charge of John Galvin, as the servant of the execu- 
tors of Thomas Galvin, nntil the beginning of September, 
1881, when they were removed to the Cluny station, the 
property of Balrd and Machattie. 

3. That when the cattle were on the Cluny station, the 
defendant Campbell, with the approval of the executors of 
Thomas Galvin, and acting as the agent for and on behalf 
of the plainti£b and by their instructions, arranged with 
John Galvin, who was entitled under the will of Thomas 
Gulvin, to give to John Galvin one half of the cattle in 



settlement of his claim as the legatee of Thomas Galvin, 
and to retain the other half of the cattle as agent for and 
on behalf of the plaintiffs. 

4. That iu pursuance of the last-mentioned arrangement, 
the defendant Campbell, acting as agent for and on behalf 
and with the authority of the plaintiffs, took possession of 429 
head of 2UG cattle as the plaintiff, Mra. Sly*s, half interest 
in the 2nG cattle previously belt} in partnership by her 
and Thomas Galvin. 

3. That the 429 head so taken possession of by the 
defendant Campbell were by his authority, and whilst he 
still acted as agent for and on behalf of the plaintiff, 
removed from the Cluny station, and 42G head of them 
were taken to the Wigugomrie station on the 10th day of 
September, 1881, and were received by the manager of that 
station on account of the defendant, and not on account of 
the owners of the station. 

6. That such 426 head, without having been mixed with 
the cattle on the Wigugomrie station, were not later than 
two days afterwards removed, by the direction of the 
defendant Campbell, to the Miranda station, the property 
of defendant McGregor. 

7. That 65 head of the cattle were, by the direction of 
Duncan Campbell, who was expressly authorised in that 
behalf by the plaintiffs, removed from Miranda and sent 
with other cattle to Adelaide for sale, and that the pro- 
ceeds (if any) of the sale of such 65 head were in March, 
1882, received by defendant Campbell, and appropriated 
by him to his own use. 

8. That after the 8th of November, 1881, 330 head of the 
cattle were, by the direction of the defendant Campbell, 
brought from the Miranda station to the Wigugomrie 
station, and mixed with the cattle running on Wigugomrie. 

9. That the value of the cattle when they were brought 
to WigugomHe station on the 10th September, 1881, was 
£2 per head. 

10. That the value of the 65 head when they were 
removed from Miranda station was £3 per head. 

11. That the value of the 350 head when they were 
brought from Miranda to Wigugomrie in 1881 was £3 per 
head. 

12. That the defendants Campbell and Richardson were 
owners in co-partnership of the Breadalbane station when 
the 2UG cattle were depasturing thereon, and that these 
cattle were so depastured with the consent of defendant 
Campbell as the managing partner. 

13. That the defendants Campbell and Richard^n were 
owners in co-partnership of Wigugomrie station between 
10th September, 1881, and the 8th November, 1881. 

14. That on the 8th of November, 18SI, the defendant 
Richardson ceased to be a partner with Duncan Campbell 
in the Wigugomrie station and stock, and to have any 
interest in that station or in the stock depasturing thereon. 

15. That on the 8th November, 1881, the defendant 
Richardson, with the consent of the defendant Campbell, 
sold to the defendants Osborne Brothers all his share and 
interest in the Wigugomrie station and the cattle depas- 
turing thereon branded VTC, and thereafter that station, 
and the live stock and other property thereon, were used 
and worked by the defendants Campbell and Osborne 
Brothers in co-partnership up to the 29th of January, 1883, 
when they sold the station, and all live stock and other 
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property thereoa to the defendants McGregor, Ronald and 
Co. 

IG. That defendant Richardson never authorised defen- 
dant Campbell to place any of the 2UG cattle on the 
Wigngomrie station, or to sell any of them to any person, 
or to give delivery of any of them to either defendants 
Osborne Brothers or defendants McGregor, Ronald and Co. 

17. That defendant Richardson was not aware and never 
~ had any notice until April, 1883, that any of the 2UG 

cattle had been placed or were running on the Wigugomrie 
station. 

18. That the defendant Richardson did not sell or pur- 
port to sell to the defendants Osborne Brothers any of the 
cattle in question or any cattle branded 2UG, and did not 
authorise any person to represent to Osborne Brothers that 
the cattle in question or any of them formed portion of the 
Wigugomrie cattle, a half share of which he sold to the 
defendants Osborne Brothers. 

19. That the defendants Osborne Brothers had notice in 
July, 1882, that there were 2UG cattle then running on 
Wigugomrie station. 

20. That there were in July, 1882, 850 head of the 2UG 
cattle on Wigugomrie, and that their value was £2 per 
head. 

21 . That the defendants Osborne Brothers did not have 
notice until the .16th April, 1883, that the plaintiil Sly 
cUimed the 2UG cattle that were running on Wigugomrie. 

22. That before the 16th April, 1883, the defendants 
McGregor, bonald and Co., had taken complete delivery 
of, and paid defendants Osborne Brothers for, the Wigu- 
gomrie station and all live stock thereon. 

23. That the defendants McGregor, Ronald and Co., did 
not have notice until the I6th April, 1883, that the plaintiff 
Sly claimed the 2UG cattle that were running on Wigu- 
gomrie. 

24. That on the 16th April, 1883, there were 200 head of 
cattle branded 2UG running on the Wigugomrie station, 
and that their value was £2 per head. 

25. That the plaintiffs, by their own conduct, enabled 
the defendants Campbell and Osborne Brothers, prior to 
and up to the sale and delivery by them to McGregor, 
Ronald and Co, of the Wigugomrie station and live stock, 
to hold themselves forth to the world as having not the 
)X)ssession only but the property in all cattle branded 2UG 
running on the Wigugomrie station. 

His Honor ordered : — 

1. That judgment be entered for the plaintiffs against 
the defendants Osborne Brothers for £700, with costs. 

2. That judgment be entered for defendant Richardson 
against the plaintiflb, with costs. 

3. That judgment be entered for the defendants 
McGregor, Ronald and Co. against the pUintiffs, with 
costs. 

The following cases were referred to during 
argument : — 

Power : MoKenski$ v. British Linen Co.,Q App. 
Ca., 82, per Setbome, L.C., at 91 ; Carr v. London 
and North Western Railway Company ^ 10 O.P., 307, 
per Brettf J., at 318 ; Simm v. Anglo-American 



Telegraph Co., 5 Q.B.D., 188. Ex parte Drake, 
In re Ware, 6 Ch. Div., 866. 

Lilley : Cornish v. Ahington, 28 L.J., Exch., 262, 
j and 4 H. & N., 549 ; Enighti v. Wiffen, 5 Q.B„ 
660 ; Coventry, Shepherd and Co. r. Great Eattem 
Railway Company, 11 Q.B.D., 776; Story's Equiti/ 
Jurispmdencey ISth ed., vol. II., 863, sect. 1544; 
Wilson's Judicature Act, 4th ed., 489. In re 
Cavetider's IHsts, 16 Ch.D., 270 ; 0. 57, R. 4. 

Real: Piekardv, Sears, 6 Ad. & K, 469; Gregg 
V. Wells, 8 L.J., Q.B., 193, 10 Ad. & E., 90, 2 P. 
& D., 296 ; Freeman r. Cooke, 2 Exch. E., at 662 ; 
Arnold v. Chegue Bank, I C.P.D., 578, at 587 ; Gopett 
V, Richmond, 7 Sim., 1 ; Smith o. Thomas licGuire, 
3 H. & N., 554. Also, Brinsmead v. Harrison, 7 
C.P., 547. 

Fees: Rodgers v. Maw, 15 M. & W., 448; 
Neate r. Harding, 6 Exch., 349; Hitch v. Camp- 
hell, 2 Wm. BL, 827. 

Power, in reply. : Vdlpy and others v, Sanders and 
another, 5 C.B., 886; Ex parte Brake, In re Ware, 
5 Ch.D., 866. 

C. A. V. 

Meix, J., on the 10th March, delivered the 
judgment of the Court as follows: The facts 
given in evidence on the trial of this case in the 
Court below were, that the plaintiff Sly, on the 
24th November, 1880, in the name and on behalf 
of his wife, purchased from Thomas Galvin a 
half interest in a mixed herd of bullocks and 
cows, branded with Qalvin*s registered brand— 
2UG — which were then depasturing on the 
Breadalbane Station, in the charge of Galvin's 
brother, John. Breadalbane was the property 
of defendants Richardson and Campbell; and 
Campbell, as the managing partner of the firm, 
had previously allowed Galvin to depasture the 
cattle on the station. Sly had not at any time 
seen the cattle, and was not the owner of any 
station property within a radius of some hundreds 
of miles from Breadalbane. Thomas Galvin died 
in January, 1881, leaving a will, of which Camp- 
bell and a person named Powell were appointed 
executors, and by which he bequeathed his share 
in the cattle to his brother John. This will was 
duly proved by the ezecutorsy who suSsequently, 
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in the oarly part of the year 1881, visited Sly at 
a station of his named Ardoch, and received from 
him a small balance that he owed in respect of 
the one half share of the cattle that he had pur- 
chased from the testator. Sly mentioned to 
Campbell at Ardoch that ho did not know what 
to do with the cattle, an I it was then arranged 
between them that Campbell should be at liberty 
to use the cattle for stocking purposes. After 
this, the cattle remained on Breadalbano, still in 
charge of John Galvin, until September 1881, 
when the whole of them wero, by the orders of 
Campbell, removed from that station to a station 
named Cluny, owned by another firm. On their 
arrival at Cluny, the cattle were divided into two 
equal herds. One of these herds was given to 
John Galvin in settlement of his claim under his 
brother's will. The remaining herd, 429 in 
number, was sent by Campbell to Wigugomrie 
station, which was also owned by the firm of 
B'chardson and Campbell, and was distant about 
90 miles from Breadalbane. Three of the cattle 
were lost on the journey, and the remaining 426 
reached the Wigugomrie station on the 20th 
September, 1881. After reaching Wigugomrie, 
the cattle, without having been mixed with the 
stock on the station, were sent with other cattle 
from Wigugomrie to an adjoining station named 
Miranda, of which defendant McGregor was one 
of the owners. The whole of the cattle so sent 
from Wigugomrie to Miranda, including the 2UG 
cattle, were lent by Campbell for the purpose of 
enabling the owners of Miranda to fulfil, in respect 
of their station, the conditions of the law with 
regard to stocking. Whilst they were on Miranda, 
65 head of the 2UG cattle were, by Campbell's 
direction, sent to Adelaide, with other cattle taken 
from the Wigugomrie herd, for sale as fats. I 

On the 8th of November, 1881, Eichardson I 
sold his interest in the Wigugomrie station and 
stock to defendants, Osborne Brothers, and thence- 
forward the property was owned and worked by 
Campbell and Osborne Brotliers as co-i)artners. 
Some time after tlie 8lh of November, 1881, what 
were then remaining of the 2UG cattle on 
Miranda were, by Campbell's orders, removed 



from that station and brought to Wigugomrie. 
When they reached the latter station, the calves 
wero branded with the Wigugomrie station 
brand, VTC, and some of the older cattle were 
also similarly branded. 

No regular mustering of the stock on Wigu- 
gomrie was made after the purchase by Osborne 
Brothers from Bichardson, and delivery of the 
stock was taken by what is called ** book 
muster" some time in July, 1882. The books 
from which the muster was taken contained a 
statement that 415 cattle, branded 2UG, had been 
bought for the station in 1881. On accepting tlie 
book muster, Osborne Brothers did not enquire 
whether the cattle mentioned in the books as 
branded 2X10 also bore the station brand YTC, 
but assumed that they had all been so branded. 
The Wigugomrie herd was chiefly composed of 
cattle bought from third persons, variously branded 
with the vendors' brands, and subsequently 
branded with the Wigugomne station brand. 
Richardson purported to sell to Osborne Brothers 
only such cattle as were branded YTC. There 
never had been, at any time, any bulls forming 
part of the herd branded 2UG, and all progeny 
of the 2UG cows were, accordingly, duo to ser- 
vices rendered by bulls of the different stations 
on which the cows from time to time depastured. 

After Osborne Brothers took delivery of the 
station and stock, t]iey continued to work the 
property up to January, 1883, when they and 
their co-partner Campbell, by an agreement 
dated 29th January, 1883, and executed in Mel- 
bourne, contracted to sell Wigugomrie, and stock 
thereon, to defendants McGregor, Bonald and Co. 
The agreement botwoen the x^arties provided for 
the delivery of a specified number of cattle in the 
following April, and stipulated that "any excess 
or deficiency " in the specified number " should 
be allowed for or paid in cash at the rate of £3 
per head, the purchasers being at liberty to take 
delivery with or without muster, as they might 
elect." The purcliase money was x)ayable by 
McGregor, Eonald and Co., x^^i'tly in cash and 
partly by promissory notes extending over a 
period of three years, and gXL bearing date the 
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Ist day of February, 1883. The promissory notes 
and cash appear to liave been duly delivered to 
the vendors on the completion of the contract; 
and the purchasers, in consequence of the injury 
that a muster of stock would have caused, owing 
to the badness of the season, elected to take 
delivery without muster, and to accept the num- 
bers appearing in the station books as correct. 
These books indicated that there wore then run- 
ning on the Wigugonirio station cattle bearing 
the 2U0 brand, although no particular number 
was assigned to such cattle. Meanwhile, from 
the time of Osborne Brothers' purchase from 
Richardson in November, 1881, up to the time 
of the delivery of the station and stock to 
McGregor, Ronald and Co. in April, 1883, Sly 
had not in any way communicated with the 
owners of Wigugomrie with regard to the 2UG 
cattle, and such cattle had been continuously 
treated in the same manner as tlie other cattle 
comprised in the Wigugomrie herd ; and Osborne 
Brothers had not been informed by Campbell 
that Sly liad any claim upon the cattle. 

Campbell did not inform Sly of the removal of 
the 2UG cattle from Breadalbane, or of their par- 
tition on the Cluny Station; and Sly did not 
address Campbell on the subject of the cattle 
after his interview with hiiu at Ardoch in the 
beginning of 1881, until towards the end of that 
year, when he instructed his manager at Ardoch, 
Mr. Zoucli, to write to Campbell with regard to 
them. Zoiich then wrote to Campbell a letter on 
the subject, which is not forthcoming; and Camp- 
bell, on the 24th December, 1881, wrote to Zouch 
in reply to the effect that 42G head of the 
2UG cattle had been delivered on the Wigu- 
gomrie station ; that the cattle could remain 
there until such time as he saw Mr. Sly ; that he 
had sent 66 head of mixed cows and bullocks 
with his own lot to Adelaide ; and, after making 
some proi>osals with regard to the cost of the 
droving, couchuled his letter in these terms: — 
'* Tell Sly that tlie ( attlo will be looked after, and 
calves branded to liis credit, till such time as con- 
venient for him to make other arrangements." 
No reply was sent to this letter. Early in 1882, 



Sly met Campbell in Brisbane, and in the course 
of a conversation with him, was informed l«y 
Campbell that he was going to Sydnoy to try to 
sell some country, and that '* if it was necessary 
to sell it stocked, he would communicate with him 
with regard to the 2UG cattle." At this time, 
Sly was under the impression that the wliole of 
the 2nG cattle were still running on Breadal- 
bane, and was. not aware that the partition had 
been efifected, or that any of the cattle had been 
sent to Adelaide for sale. He did not become 
aware of these facts until March, 1882, when he 
returned to Ardoch station, and 2i0uch gave him 
the letter that he had received from Campbell. 
Sly took no action after reading this letter, and 
he did not communicate with Campbell in any way, 
or address any of the other owners of Wigu- 
gomrie until March, 1883, when he seems to havo 
heard that the sale of the station and stock had 
been, or was about to be, effected. lie tlien 
wrote a letter to one of the defendants Osborno 
Brothers, dated 31st March, 1883. This was sent 
by the hands of John Galvin, and requested 
Osborne to give Galviu all the information and 
assistance he could with respect to the 2U0 
cattle and horses depasturing on the Wigugomrio 
station and neighbourhood, as he claimed such 
cattle and horses as the property of his wife. 
The letter also stated that *' if fair j^rovisions had 
been made for the sale of the cattle with Wigu- 
gomrie station, so that his wife received her fair 
payinent for them either in cash, or otherwise, 
subject to his approval and sanction, well and 
good ; but, if not, he must ask Osborne's indul- 
gence to allow him time to make arrangements 
to remove the cattle and horses." This letter 
did not reach tha hands of Osborne imtil the 
1 6th April, 1883, six days after the delivery 
by book muster to McGregor, Ronald and 
Co., had been completed, and after the cash 
and promissory notes forming the considera- 
tion for the sale from Osborne Brothers and 
Campbell to McGregor, Ronald and Co. had 
been handed over to the vendors. Defend- 
ant McGregor was on the station when Osborne 
received the letter, and it was shown to him 
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by OBbome. Osborne replied to the letter on 
the 18th April, 1883, stating that the catde 
and horses Sly had referred to were sold to him 
and his brother with the station ; that they had 
beUeved them to be the property of the vendors ; 
and that, consequently, some had been killed and 
others sold, the progeny having the Wigugomrie 
brand, and, therefore incapable of being distin- 
guished ; adding, that what remained of the 2U0 
cattle had again been sold with the station to 
UcOregor, Bonald and Co., and advising Sly to 
see Campbell and "demand his price" for the 
cattle and horses from him. This letter of 
Osborne's was received by Sly at the end of 
April, or beginning of May, 1883. Sly did not 
reply to it, or make any further demand on 
Osborne Brotliers, or any demand on McGregor, 
Honald and Co., or in any way intimate to cither 
of those firms that he had any claim against 
them in respect of the cattle until June, 1884. 

Meanwhile Sly saw Campbell at the Queen's 
Hotel, in Brisbane, in May, 1883, in reference to 
the 2U0 cattle, and in the course of the interview 
asked Campbell '< if he had any proposal to make 
towards payment." Campbell replied, "Yes, 
that he was going to settle up his afiPairs, and 
would meet Sly in Toowoomba on the 28th 
May, and pay him £1,200 cash for the cattle." 
To this arrangement Sly assented. Campbell did 
not meet Sly, as arranged, on the 28th of May, 
and on the following day Sly wrote to him in 
these terms : — ''I was expecting to have seen or 
heard something of or from you ere this, as you 
promised, respecting a settlement for the 2X70 
cattle. There is no mistaking the matter in the 
way Osborne writes, and I must insist on an im- 
mediate settlement, and beg to call your atten- 
tion to the samo without delay." On the 1st of 
June, Campbell wrote to Sly, proposing that he 
should go into partnership with his brother in 
some country as a stocking partner; and in the 
cjourse of the letter made use of the following 
words :— *' This arrangement will have nothing to 
do with the £1,200 I have to pay you; that is my 
own debt." The £1,200 referred to in this letter 
was admitted by Sly in cross-examination to be 
II 



''the sum Campbell agreed to pay him as the 
result of the interview at the Queen's Hotel, 
Brisbane." On the same day, June 1st, 1883, 
Campbell forwarded to Sly a promissory note 
for £1,200, dated that day, in Sly's favor, and 
payable four month's after date. The note was 
accompanied by a letter in these words: — 
"Please find enclosed my P.N. for £1,200 
sterling. In this matter you will have my full 
explanation." On the 15th of the same month, 
Campbell wrote to Sly explaining that the 
promissory note had been forwctrded as he 
was unable to meet the amount in cash. 
Sly had left Toowoomba for St. George on the 
29th of May, and Campbell's letters were for- 
warded to him at the latter place, and he replied 
to them from there on the SOth of June. In the 
course of his reply, he stated that he thought 
Campbell should be able to give ** an approved 
bill, as he could not afford to lose it." To this 
letter Campbell replied by a telegram, on the 4th 
of July, to the effect that Sly's claim would be 
protected at the Joint Stock Bank, Bourke, by the 
end of the month. On the 1 1th July Sly wrote to 
Campbell, pointing out the inconsistencies in his 
correspondence, and intimating that he ** trusted 
he would not neglect to provide for the payment 
of his P.N., and prevent him from taking such 
steps as would cause unpleasantness to all con- 
cerned." In the same letter, Sly mentioned that 
Osborne had informed him that the increase of 
the cattle had been branded with the station 
brand; and pointed out, that, in his letter to 
Zouch, referred to above, Campbell had stated 
that the increase were being marked for Sly. 
Meanwhile, Sly retained possession of the pro- 
missory note, and took it back with him to 
Toowoomba, and put it in his desk there. 
Sly again left Toowoomba, and was absent 
from that place when the promissory note 
was about to fall due ; and Mrs. Sly,- acting 
on the advice of the manager of the Too- 
woomba branch of Sly's bankers, endorsed the 
note with Sly's name, and lodged it with the bank 
for collection. No provision having been made 
by Campbell for the payment of the no 1i it was 
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dishonored on presentation. Before tlie note 
matured, Sly, in August or September, 1883, 
ascertained that Campbell was visiting Sydnej^ 
and instructed Mr. Leeds, an agent of his there, 
to see Campbell with the view of obtaining from 
him, if j)Ossible, the £1,200. In the course of 
this correspondence with Leeds, Sly refen-ed to 
the £1,200 as CampbelFs "original debt, which 
was to havo been paid jn-ior to the 1st of June 
last," and authorised Leeds to enter into an*ange- 
ments with Camj)bell, by which Campbell would 
pay part of the debt in cash and give security for 
the payment of the balance with interest. Leeds' 
negotiations with Campbell proved abortive 
Campbell subsequently visited Bourke, in the 
colony of New South Wales, and placed in the 
A. J.S. Bank there the sum of £92 2s. Gd. to the 
credit of Sly, on the 10th of October, 1883. 
Notice of this payment was sent by telegram from 
the bank manager to Sly; but Sly had not in any 
way replied to the telegram or dealt with the 
money. On the 25th January, 1 884, some months 
after the promissory note for £1,200 had been 
dishonored. Sly wrote to Campbell, complain- 
ing of his conduct in neglecting to protect 
the promissory note, and threatening to ''com- 
mence proceedings as advised by his solicitors, 
except he received an immediate and satisfac- 
tory reply." Nc such reply was forthcoming, 
and in April, 1884, Sly through his Sydney agent 
Leeds, communicated with Bichardson, with the 
view of procuring from him a settlement in 
respect of the cattle in question. In the course 
of correspondence which subsequently took place 
between Sly and Bichardson, the latter distinctly 
refused to admit any liability. Sly, thereupon, in 
June, 1884, addressed letters to the defendants, 
Osborne Brothers, and McGregor, Bonald and Co., 
claiming from them, for the first time, the value 
of the cattle. The correspondence between the 
parties continued for some time without any 
admission of liability on the part of any of the 
defendants, and at length, on the 1 8th of Decem- 
ber, 1885,' the present action was brought by Sly 
and his wife against Campbell, Bielinrdson, 
Osborne Brothers, and McGregor, Bonald and Co. 



The defendant Campbell did not appear to the 
writ, and interlocutory judgment was signed 
against him for "the value of the goods or 
damages to be assessed." The remaining defen« 
dants, Bichardson, Osborne Brothers, and 
McGregor, Bonald and Co., entered separate 
appearances in due course. 

The plaintiffs in their claim alleged a deliveiy 
to and receipt by Campbell and Bichardson, in 
September, 1881, of 491 head of cattle to be 
depastured on Wigugomrie; a sale by Campbell, 
in December, 1881, of 65 head at Adelaide, and a 
conversion by him of the proceeds of the sale; a 
sale about December, 1881, by Bichardson and 
Campbell of the remainder of the cattle to defen- 
dants Osborne Brothers and Campbell, and a 
conversion of them by such defendants to their 
own use ; a refusal by the last-mentioned defen- 
dants, whilst the cattle were in their possession, 
to deliver them to the plaintifiEs ; a sale, by the 
same defendants, of a large number of the cattle, 
and a conversion of the proceeds ; a sale and 
delivery in the month of March, 1888, by defen- 
dants Osborne Brothers and Campbell to the 
defendants McGregor, Bonald and Co., of the 
residue of the cattle, and a subsequent conversion 
by these defendants to their own use of such 
residue; and claimed against all the defendants 
except Campbell £8,500 damages, and against 
the defendants Bichardson and Osborne Brothers 
£3,500 for money had and received by them for 
the use of the plaintiffs. 

It is unnecessary to refer to the defence set up 
to this claim by the defendant Bichardson, as the 
judgment given in his favor has not been 
attacked by the plaintiffs. It is also unnecessaiy 
to make special reference to the defence set up by 
defendants Osborne Brothers, as the judgmont 
given in favor of the plaintifOs against those 
defendants has likewise not been attacked. 

The defence of the defendants McGregor, 
Bonald and Co. was : (I) a denial of all the alle- 
gations in the statement of claim; and (2) an 
allegation that tho plaintiffs ought not to be 
allowed to claim the cattle as against these defen- 
dants, on the ground that the plaintiffs " by their 
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wilful and negligent conduct induced these defen- 
dants to belieye at the time ot the sale to them 
that the said cattle were the property of Osborne 
Brothers and Campbell, and that the plaintiffs 
had no right of property therein, and that the 
defendants under such belief band fide purchased 
and paid for the cattle." The defence also claimed 
relief against the defendants Osborne Brothers and 
CampbeU, in the eyent of. the plaintiffs not being 
estopped from recovering, on the ground that the 
last-mentioned defendants had represented to the 
defendants McGbregor, Bonald and Co., at the 
time of the purchase from them, that they were 
the owners of the cattle, and that the purchase 
was completed on the faith of such representa- 
tions. 

The case was tried before me, without a jury ; 
and, after finding in detail a number of facts, 
judgment was given against the plaintiffs in 
favor of defendants McGregor, Bonald and Co. 
Against this judgment the present appeal has 
been made. 

It was urged on behalf of the respondents that 
their judgment should hold good on three 
grounds:— (1) That the recovery of the inter- 
locutory judgment against Campbell was a bar to 
the recovexy of judgment against any of the other 
defendants ; (2) that the plaintiffs were estopped 
by their negligence from setting up against the 
respondents their title to the cattle ; and (3) that 
the plaintifiis had waived their right to proceed 
against the respondents by electing to accept 
Campbell as a purchaser of the cattle. 

(1.) The case of Brtnsmad v. JTarriwn, L.R. 7, 
C.P. 647, was relied upon to support the first of 
these grounds. In that case it was decided that 
a judgment for an assessed amount against one 
of several joint tort feasors is a bar to an action 
against the others for the same cause, altliough the 
judgment remains unsatisfied. In the present 
case none of these conditions exist. The torts 
complained of in respect of the defendant Camp- 
bell and the respondents are separate and distinct, 
and occurred at different times in respect of pro- 
perty not identical ; nor have any damages yet | 
been assessed against Campbell. Both parties, 



also, are defendants in one and the same action. 
The respondents have not pleaded that the inter- 
locutory judgment is a bar to the plaintiffs, and 
we are unable to eee how any such defence could 
be supported. Nor, if it be conceded that the 
several defendants here should be treated as joint 
tort feasors, can we admit that the mere accident 
of.one of the joint wrongdoers — who may be a 
man of straw — suffering judgment against him to 
go by default should operate as a bar to a 
recovery in the same action of judgment against 
the other wrongdoers. 

(2). With respect to the second point, it was 
contended by the respondents that the case falls 
within the general principle, that whenever one 
of two innocent persons must suffer by the act of 
a third person, he who, by a neglect of some duty 
either to the other or to the general public, has 
enabled such person to occasion the loss, must 
sustain it ; that Sly, by authorising Campbell to 
use the cattle generally for stocking purposesi 
and acquiescing in his selling 65 of them from 
the respondent's station, had enabled Campbell 
to deal with them as his own property and to 
hold himself out to the world as their owner, and 
a duty was thereby cast upon Sly to give notice 
to those with whom Campbell dealt that he, and 
not Campbell, was the owner of the cattle ; and 
that he permitted Campbell to put such marks 
upon the cattle as would lead the public to believe 
that the cattle were Campbell's. 

Upon a careful review of the facts, we are of 
opinion that there was not such evidence of neg- 
ligence as would operate by way of estoppel to 
the plaintiffs. The law with regard to estoppel 
was carefully considered, and exhaustive rules 
laid down, in Carr v. London and North JTesUm 
Railway Co., L.E. 10, C.P. 307 ; and the rule as 
to estoppel by negligence is thus stated : — " If, in 
the transaction itself which is in dispute, one has 
led another into the belief of a certain state of 
facts by conduct of culpable negligence calculated 
to have that result, and such culpable negligence 
has been the proximate cause of leading and has 
led the other to act by mistake upon such belief, 
to his prejudice, the second cannot be heard after- 
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Trards, as against tho first, to show that the state 
of facts referred to did not exist." The transac- 
tion in dispute here is the appropriation by the 
respondents to their own use of the 2X70 cattle, 
which the defendants Campbell and Osborne 
Brothers sold and delivered to them on the 10th 
of April, 1883, as part of the Wigugomrie herd. 
Those defendants undoubtedly represented them- 
selves to be the owners of the cattle at the time 
of the sale and delivery; and the respondents 
also undoubtedly believed their representation^ 
to be true, and in consequence of such representa- 
tions and belief paid the stipulated price for the 
cattle. Did the plaintiffs by any culpable neg^ 
lect, that is, by neglecting to perform some duty 
that was owing to the respondents, or to tho 
public of which the respondents were members, 
lead the respondents into this belief? We are 
unable to find evidence of any such neglect. It 
does not appear tliat Sly, at any time prior to 
the trial of the case, became aware that any of 
his cattle had been on McGFregor's Station, 
Miranda. He ^id not know until March, 1882, 
when he read Campbell's letter to 2iOuch, that the 
cattle had been removed from Breadalbane, and 
placed on Wigugomrie. In that letter Campbell, 
who was still one of the owners of Wigugomrie, 
expressly intimated that the cattle could remain 
on the station, and would be looked after until 
^ such time as convenient for Sly to make other 
arrangements, adding that calves would be 
'* branded to Sly's credit." The latter expres- 
sion is somewhat ambiguous, and it was con- 
tended, for the respondents, that, as the brand 
then on the cattle was that of the deceased Otlvin, 
it could only mean that the calves would be 
branded with the Wigugomrie station brand, 
without further marks, and their number placed 
to the credit of Sly in the station books, leaving 
their value for future assessment. This, certainly, 
was not the interpretation put upon the words by 
Sly ; for we find him in July, 1883, reminding 
Campbell that in the letter to Zouch he had 
stated that the increase had been marked for Sly. 
Evidence was also given at the trial that many of 
the cattle on the station had ear and other special 



marks, besides the ordinary station brand. Wo 
think that the reasonable interpretation to put 
upon Campbell's promise is, that the increase of 
the 2nO cattle would be treated as the property 
of Sly, and would be branded in such a manner 
as to be distinguishable from the other cattle on 
the station. Having such a promise from one of 
the owners pf the station where the cattle were 
depasturing, we fail to see that any duty was cast 
upon Sly to give notice to the other owners that 
he claimed the cattle ; or that Sly exhibited any 
negligence in assuming that the owners of Wigu- 
gomrie would deal fairly and honestly with him 
so far as the cattle and their progeny were con- 
cerned. With respect to the respondents, it does 
not appear that McGregor at any time know that 
the 2U0 cattle had been on his Miranda Station. 
The arrangement for the loan of the cattle for 
stocking purposes was made with the manager of 
Miranda, and not with McGregor or any of his 
partners. There is, moreover, no evidence that 
McGregor, or any of the other respondents, 
became aware before the acceptance of delivery 
by book muster in April, 1883» that thero were 
any 2UG cattle on Wigugomrie. Up to this time, 
as has been shewn, there was no "culpable negli* 
genee " on the part of the plaintiffi ; and we find 
that when Sly heard in the preceding March of 
the contemplated sale of the station, he at once 
wrote to one of the Osbomes, reminding him of 
Mrs Sly's claim to the cattle. This letter was 
shewn to McGregor within six days afker he had 
accepted the book muster of the stock. Bespon. 
dents' agreement with their vendoiv provided for 
an allowance to the respondents in respect of any 
stock short delivered ; and it was then competent 
for them to have insisted upon an adjustment of 
accounts in respect of the cattle d timed by Sly. 
This, however, they neglected to do. They dit* 
regarded Sly's daim, and accepted their vendors' 
representations that they were the true owners of 
the disputed cattle. In view of these facts, it 
cannot be affirmed that the plaintiffs' conduct has 
in any way been the direct, or even approximate, 
cause of the respondents acting to their prejudice 
under the belief that the 2U0 cattle they pur- 
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chased uid took deKrery of were^ the p roperty of 
Campbell and Osborne Brothers ; and the second 
ground of objection to the appellant's motion, 
accordingly, fails. 

(3.) On the third point, it was contended by 
the respondents that after Sly had notice of the 
tort by the respondents, he elected, at his inter- 
view with Campbell in the Qaeen's Hotel, in 
January, 1 I^BB, to accept Campbell as a purchaser 
oftbeoaUle for £1,200; and that Sly's.subse- 
quent conduct, in omitting to make a demand 
upon any of the other defendants until he had 
failed in a series of efforts to procure payment of 
that sum from Campbell, was a confirmation of 
this election. We are of opinion that to bar a 
plaintiff from recorering damages for a tort, on 
the ground that he has elected to accept com- 
pensation for the injury from a third party, there 
must be clear and unmistakeable evidence of a 
deliberate intention to waive the right against the 
wrongdoer. There is no such evidence in the 
present case. The arrangement between Bly and 
Campbell at the Queen's Hotel amounted to 
nothing more than an expression of willingness on 
Sly's part to take no further action in respect of 
his cattle if Campbell, who was the originator of 
all the trouble, paid him their value (£1,200) in 
cash on the 28th of May. This cash was not so 
paid, and in none of the subsequent efforts by 
Sly to procure the money from Campbell was 
there any intimation that Sly had abandoned any 
of his rights against the other defendants. On 
the contrary, on more than one occasion he plainly 
intimated to Campbell that if he failed to pay the 
money he would seek redress from those to whom 
Campbell had sold the cattie. The payment of 
the £92 2s. 6d. into the A.J.8. Bank, Bourke, 
vras not authorised by Sly, nor was the money at 
any time received or accepted by him. Its pay- 
ment, therefore, is not evidence of an election on 
Sly's part. It should be added that it was not 
shewn that the respondents were influenced in 
any way by the arrangements and negotiations 
for a settiement that took place between Sly and 
Campbell, or that they at any time came to their 



knowledge. The plaintifla have taken these pro- 
ceedings within the period permitted by the Statute 
of Limitations; and we do not think that the 
delay in making s demand upon the respondents, 
though possibly embarrassing to the latter, ought 
in any way to prejudice the plaintiffs' rights. 

Upon the whole, therefore, we are of opinion 
that the respondents have failed to support their 
judgment on any of the grounds raised by them ; 
and that there is nothing in the case to indicate 
that the plaintiffs have done anything which 
would warrant their being deprived of their pro- 
perty in the cattie in question. The judgment 
appealed against must, therefore, be set aside ; 
and judgment must be entered for the plaintiffs 
against the respondents for the sum of £400, the 
value of the 3170 cattie taken delivery of by the 
respondents, with costs. The plaintiffls will also 
be allowed their costs of this appeal. 

During the argument it was urged on behalf 
of the respondents that, as they had claimed 
relief over against the defendanu CampbeU and 
Osborne Brothers, notice of the appeal should 
have been served on those defendants, on the 
ground that they were ''parties directiy affected 
by the appeal " within the meaning of rule 4 of 
Order LYII. The Court intimated that, as the 
object of the appeal was to recover j udgment solely 
against the parties who had been served, and the 
plaintiffs could in no way be affected by the relief 
claimed by the respondents against other parties, 
the plaintiffs were not bound to serve the other 
defendants with notice of the appeal. An oppor* 
tunity was afforded to the respondents of apply- 
ing for an adjournment of the hearing in order 
that they might give notice to the parties against 
whom they claimed relief. They, however, did 
not make any such application, and, in the 
absence of the parties^ we cannot deal with the 
question of indemnity. 

Solicitors for appellants : Emi and Flower. 

Solicitors for respondents : Maeph$n9n, Mi^^inf 
and FeiM, 
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case 105 

INSURANCE (UFE).- 

^«c Life Ihsurahcb Act ... 130 

INTERDICT ACT.— 

Sec, 9 22 

JUDICATURE ACT.— 

Sec, 3, sub'Sic 4, and sec, 4, $ub-Hc, 8. Order 
XIX, rule 3.— &<J Practice .... 64 

Sec, 5, sub'sec. S. Appointment of Receiver. 
Real estate 57 

OnlerXIV 130 

Order XIV, r, 8,See PR.\cncE ... ' 41 

Order LVII, r, 4.— See Judoxent 192 

JUDGMENT (INTERLOCUTORY).— 

JSi/ect qf, for unassesfied damages agaifutt one of 
several tort feasors— Estopi*eJ — Waicer— 
Ortler LVII, r, 4' ^^ au action against 
several tort feasors, i*ecovery of interlocutory 
judgment '* for tlie value of the goods or 
damages to be assessed *' against one of the 
defemlants, is no bar to the I'ecovery, in the 
same action, of judgment against the other 
wrongdoers. Where a person lends his 
cattle to the proprietors of a station' with 
auUiority to use them for stocking purposes, 
and such proprietors afterwards sell the 
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catUe with the ttation to a thinl peraon, 
who pays for them without notice of tne true 
owner's claim, and in the fionA Jidt belief that 
they are the property of his t-eudors, the 
true owner is not estopped from recovering 
the cattle, or their value, from the purchaser. 
Attempts to recover tlie value of property, 
wrongfully converted, from one of sevend 
wrongdoers, without making any demand on 
the other wrauffiloers, do not amount to a 
waiver of the right to recover damages for 
the injury from the other wrongdoers. 
Where in an action for tort against several 
sets of defendants, one set of defendants 
claims relief against another set of defen- 
dants, and the plaintiffs appeal aoainst a 
decision in favor of the first set of defen- 
dants, the plaintiffs are not bound, under 
rule 4 of Order LVII, to serve the second 
set of defendants with notice of the appeal 102 
JURISDICTION.— 

i9€€ FnomvE Offbndom Act OP 1881 10 

Equitable of Supreme Court in ii*inding up Com- 
pany. —Ste Coup AMES Atrr 21 

JUSTICfcl.— 

£^ef Evidence 7 

JUSTICES OF THE PEACE (JURISDICTION) 
ACT.— 

Se€, IS,— Stt Costs, 83 

LAW AGENTS ACT OP SCOTLAND.— 

iSee 80LICITOB8 81,88 

LEAVE TO DEFEND.- 

^«e P&AcncB 41 

UCENSE FEE.— 

Divisional Boards have no power to make. — See 
Divisional Boards Act Amendment Act 

OP 1882 37 

LICENSING ACT OF 1885.— 

Stcf. 10, 18, 24, 29, aw( dO. Renewal of license. 
Evidence. On an application for a renewal 
of a license, the licensing maoistrates, acting 
on their own knowledge, have power to 
make objections amnst the applicant, if 
they give such applicant an opportunity of 
hearing of them, but when finally dedding 
upon the apolication they miut proceed 
judicially. The Qneen i*. Jnttices qf Sitiihyr 

Tytlril, 14 Q.B.D, 584, followed 138 

Cniatt/fil game. A fame, which is, or includes, 
the throwing of aice is an " unlawful game " 
forbidden by 13 Geo. II, cap. 19, and 9 
Anne, cap. 14. ** Yankee Grab " being such 
a game is unlawful without being played for 

money stakes 186 

LIFE INSURANCE ACT 130 

LIGHT.— 

Right to access of 99 

LOCAL GOVERNMENT ACT OF 1878.— 

Sec$. 6, 10, S49, BSO, 261, and 252 146 

Sees. 236, 237, 240, 246, and 848, Under the 
Local Chvemmeni Act qf 1878 the Governor 
in Council has power by proclamation to 
compel the Municipal Council to take upon 
itself the chaige of the Victoria Bridge ... 16 

Stcx. J40, and 245,— Set Highway 73 

MAGISTRATE.— 

Appeal from decision of. — S^ee Appeal 89 

MERCHANT SHIPPING ACT OP 1854.— 

S»^cs. 191 and 233,—Su Fractice 156 

MUSIC— 

On licensed premises. — ^S^ee Publicans Act ... 25 
NEGLIGENCE.— 

SftCxKBXEVLS 188 



OATHS ACT AMENDMENT ACT OF 1876.— 
Under the Oaiht Act Amendment Act qf 1876 it 
is for the judge to be satisfied at the trial 
that the witness understands the nature of 

the declaration substantially 47 

&'ee Practice 187 

OFFENCES AGAINST THE PERSON ACT OF 
1885.— 
Sec. 15. Und«r sec. 15 of T%e Qfineen a/gaiwd 
the Person Act qf 1865, where a person ia 
chaiged with "shooting at" anotner with 
intent to do grievous bodily harm, it is not 
necessary, in an inlormatioii chansng the 
offence, to insert the word "at" aluough it 
ia better that the pleader should follow the 
language of the Statute creating the ofienoe 144 

Sec. 48. AgeofchUd. Evidence of 182 

PACIFIC ISLANDERS PROTECTION ACTS 1872 
AND 1875— 
Sec. 9 ami sHb-seci. 1 ami 2 of the Act of 1872. 

Condemnation of vessel under 50 

PARTICULARS.— 

Defirety qf. See Ixsura^cce 53 

PARTICUL^S OF LOSS.-' 

^ee IxsURAXCB (Fire) 105 

PARTNERSHIP.— 

Agt-eetneift for. Held, that a claim for partner- 
ship without claiming conseouential relief is 
baa in law, and, therefore, aemurrable, but 
that as this was not one of the grounds on 
which the defendants ar^^ued the demurrer, 
each party must pay their own costs ... 33 

PORT DUES REVISION ACT 1882.— 

Schetlule 4* Art. XIV,— iS^ Vice-Admiraltv 29 
PRACTICE.— 

See VicE-ADUiiiALTr 28 

Order XIV., Rtde 8. Leave to defend 41 

OiWHiehee (h\ler 42 

See Real PBorBBTT Act op 1861 42 

CotuUer-claim. Rig4it to strikeout JwUcaiure 
Act. Sec. 3, sub-sec 4, and sec. 4, sub<sec. 
8, Order 19, Rule ^d. An application to 
strike out a counter-claim is one made to 
the discretion of a Conrt or judge, and the 
Court will not on appeal interfere wttli the 
decision of a judge, unless a strong case is 
made out, showing that either inconvenience 
or injustice would enfue from allowing the 

decision to stand 64 

InmnUy Act qf 1864 ^^ 

Admimonqf Solictor qf New Sonth Waka,— 

^neeSouciTOB 107 

Appeal from NorthemDiitriciCowrt'-SeeAFrEAL 108 
Qho WafTanto.— Dirhional Boards Act o/1879, 
sec. 29. Signature. Under sec. 29 of the 
Dirielonal Boards Act qf 1879 the mark of 
a rateiiayer having been duly attested by 
witnesses is the signature of the voter. Heltl 
altto, that in a case of this kind the Court 
has power to call the returning officer, and 
require him to produce the alleged voting 
paper for the purpose of the inouir^ ... 109 

Application to pa«i acconnts. Deducting Com- 
nussion allowed on prexions accounts. 
Accounts not passed in proper time. Costs 

disallowed 136 

A ppomtment qf fftiantiaH ad littm 156 

Attachment of debtn. Garnishee order. Mer- 
chant Ship2^htg Act qf 1854, mcs, 191 and 
233. Moneys in the hands of the Registrar 
^yable under decree of the Vice-Admiralty 
Court to defendant, are not a debt owing, or 
accruing, or subject to attachment 156 
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WUiuMes onUrtd out of eowri. The application 
to order witnenes out of coast uiuald be 
made before a oaee is opened, and not in the 
ooune of the hearing 173 

OathB Ad Amendmeni Act qf 1884, see 2. A 
Mahommedan witness said he would be 
sworn on the Koran, a copy of which could 
not be obtained, and a form of affinnation 
was adminirtered instead. Heitf, that the 
witness's evidence was not receivable upon 
such affirmatfon, but only on the oath upon 

the Koran ... 187 

PRELIMINARY ACT.— . 

Anundmtnt qf.—See ViceAduiralti' ... 28, 29 
PRirACY.— 

lattrftnnce with 92 

PROBATE.— 

Anciliary LettevH qf. Executrix not resident in 

Queensland. Probate Act 72 

PROHIBITION.— 

Convicting Justices to hear all the evidence.— 
iS^ee EviDBKCB .. 7 

See PfTBUGAVS Act 25 

See Divisional Boards Act Auendmbxc Act 
OF 1882 -37 

iS^ Brands Act 45,60 

fi^o! Railway Act OF 1883 49 

PUBUCANS act (27 Vict. No. 16).— 

Sec. 36, Music on licensed premises allowed 
when not for public entertainment: costs 
agunst magistratee convicting without a 

majority of the Bench 25 

PUBUCATION.... 

0/ Bv-iav^ under Jtailteaif Act.—Su Railway 

Act 49 

QUO WARRANTO.— 

/See Practice 109 

RAILWAY ACT OF 1863.- 

Sece. 116^ 117^ 118^ ami 133. Before a convic- 
tion can be obtaihed for an offence under 
bv-laws made in pursuance of the Raihcay 
Act qf 2863, evidence must be educed of the 
publication of such by-laws, and nothing but 
strict proof is admissible ; that is to say, the 
by-laws, with the official seal of the Com- 
missioner for Railways affixed thereto, must 
be produced, if possible, or special reasons 
must be given tor the admission of other 

evidence .-n- 49 

REAL ESTATE.— 

Appointment ofnctivtr of. — .See Jcdicaturi: Act 57 
REAL PROPERTY ACT OF 1861.— 

Sec9. 3S, 34, 43, 48, and J39. Beat Pt^perty 
Act of 1877. Sees. 14, 15, and 35. Regis- 
tration of Memorandum of Transfer. Execu- 
tion creditor. On the 27th of August, 1886, 
N. being the registered proprietor of certain 
land under the Real Property Acts, executed 
a transfer of the land to Si., and on the 
6th of September, 1886, the CroM-n Grant 
and Tranuer wera lodged for registration. 
On the 2nd of September, 1886, two 
writs of execution against N. liad been 
lodged in the registry ; and on the 7th 
of September, 1886, the Registrar entered 
them on the deed of grant, and in the 
register book, against the land. Held, thai 
the Registrar has no authority to determine 
questions of priority between the transferee 
and the execution creditor, and that he was 
jnstifieil in refusing to register the transfer 
unless the transferee endorsed on it the two 
writs of execution as charges upon the land 182 
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Sec. SO 93 

Sec: 123 and 126. Under the Beat Property Art 
qf 1861 a purchaser from a proprietor regis- 
tered on a forged transfer, for vsluable con- 
sideration without notice, on registration 

obtains the legal estate 42 

RECEIVER.— 

AppoifHimetU of. iSre Judigatvrb Act ... 57 

REGISTRATION. EFFECT OF — 

iSSee Rkal Profkrtt Act OF 1861 42 

REGUL.1: GENERALES OF 1879.-- 

<8^ Solicitors 69 

See SouciTORS (Scottish Law Agent) ... 81, 88 

New South Wales Solicitors, i^ Soucitor ... 107 
REGULiC GENERALES OF 1880.— 

^eeBARRiSTXR 59 

SAILING RULES.— 

i9ee Vies- Admiralty 29 

SETTLED LAND ACT OF 1886.- 

See.Sl. Not retrospective 179 

SIGNATURE OF VOTER.— 

iSeePRAcncK 109 

SOLICITOR.— 

Mieconduct of. Breach of Duty. A solicitor on 
receiving money from his client, if he makes 
that a previous condition of his service, is 
bound to see his client through the particular 
piece of business. If the funds should fall 
short in the course of the proceedings the 
solicitor must give his client reasonable notice 
before he abandons his case 68 

Admiition. of. Sydney Unieereiiy Acts qfl837 and 
1869. Supreme Court AH of 1867, sec. 54. 
Befftdo! Oenerales qf 1879. The power to 
make rules for the admission of solicitors, 
vested iu the Supcme Court of this Colony 
by the 54 sec. of the Supreme Court Act of 
1867, gives the judges power to repeal all 
existiiu[ regulations or statutes relating to 
such aamissiou, and the Sydney University 
Act4 1857 and 1859 are consequently repealed 
hy Beguke Oenerales f^ 1879 69 

Three mouths residence in Colony, a condition 
precedent to application for admission by a 
New South Wales solicitor 107 

Beg. Gen., 12th Dec., 1879. Rule 15. Scottish 
Law Agent. A person who, being disquali- 
fied here on his first application— one of a 
class who have been refused adminion— 
merely goes to Victoria, and sets the cover 
of a \ ictorian certificate, willnot be admit- 
ted as a solicitor 178 

Law Agenti Act qf Scoileaul (36 ft 37 Vic. cap. 
63). A Scottish Law Agent is not entitled 
to admission under Beg. Oen . of 187$ ... SI 

A Scottish Law Agent is not entitled to be ad- 
mit^l to the. final examination, under rule 

15 Beg. Oen. 1870 S3 

STAMP DUTIES ACT OF 1866.— 

SeeCosTH 90 

STATUTES. - 

3 Victoriie, 1839, sees. 7 and 10 17«> 

11 Victoria, 1847, sees. 2 and 4 175 

11 & 12 Vict., No. 43, sec. 18 85 

13 Vict., No. 36, sec. 23 132 

16 Vict., No. 4 132 

17 Vict., Xo. 3 7 

17 k 18 Vict , c. 104, sees. 191 and 233 15(i 

19 Vict.. No. 24 7 

25 Vict., No. 14 193 

„ „ „ „ sees. 33, 34, 43, 48 and 139 ... 182 

„ „ ., ,^ sees. 123 and 126 42 

,, ,, No. 17 73 
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'lo k 26 Vict., c. 89, sees. 193, 195 aiid 196 ... 175 

•27 Vict., Xo. 4 21 

,. „ Xo. 16, sec. 30 25 

„ „ No. S, sees. 116. 117, 118 and 135 ... 49 

29 Vict., Xo. 6, sec. 65 81 

„ „ Xo. 11, sec. 15 144 

,» I, ,1 ,. sec. 48 182 

30 Vict., No. 14 90 

31 Vict., Xo. 11. sec. 22 

II 11 II 19 56 

„ „ „ 23, sec. 54 69 

„ „ „ 30. sec. 109 108 

33 Vict., Xo. 11 132 

34 Vict , Xo. 16. sec. 2 190 

35 Vict., Xo. 4, sec. 27 60 

, I. 28 45 

35 & 36 Vict, c. 19, sec. 9, sub-sees. 1 and 2 ... 50 

38 Vict., X<f. 5, sec. 101, siib-sec. 4 23 

101. stibsec. 5 83 

lOS. 109 and 140 39 

167, sub-sec. 2 128 

16S, subsec. 1 9 

2 9 

2&, snb-sec. 3 127 

y, ,, ,, ,, ,, *U0 ... ... ... ... VO 

I, „ ,. 11 113,124 

„ „ „ „ sees. 2, 6, 7, 9, 69 and 97 157, 169 

38 & 39 Vict., c. 51 ... 50 

40 Vict., No. 6, sec. 3, sul>-sec. 4, and sec. 4, 

sub-sec. 8 64 

40 Vict, No. 6, sec, 5, sub-sec. 8 57 

„ „ „ „ order 14 130 

» .1 » 10 ... 47 

II i> i» 1* ••• ••• •♦• ••• ••• 73 

„ „ „ 15, sec. 21 36 

41Vict, No. 6 73 

„ „ „ 18, sees. 14, 15 and 35 182 

42 Vict, No. 8, sees. 240 and 245 73 

„ „ „ „ „ 236. 237, 240, 245 and 248 16 

,, „ „ „ „ 6, 10, 249, 250, 251 and 252 146 

42 and 43 Vict., c. 76 179 

43Vict, No. 8 -...130 

,, ,, ,, 13 . ... ... ... ... 3/ 

„ „ „ 17, sec. 29 109 

„ ,1 I. „ „ 2, 3 and 4 146 

45 and 46 Vict, c. 60 10 

46 Vict, No. 13 146 

,, ,, ,, ,, sec. 40 ... ... ... ... loU 

48 Vict, No. 8 69 

„ „ „ 15, sec. 2 / ... 180 

„ , „ 17, sees. 3. 17, 19, 20, 24, 31, 51, 85 
and 89 ... 146 

48 Vict, No. 19, sec. 2 187 

„ „ „ 28, sees. 29 and 31 145 

49 Vict, No. 18, sec. 81 ... 186 

60 Vict., No. 13. sec. 61 179 

SUPREME COURT ACT OF 1879.— 

Sec. 64, ^See tSoLiciTORS 69 

SURETY.— 

For adminpUintioH.See ADyiisiSTKATio^f. ... 26 
SYDNEY UNIVERSITY ACTS OF 1857 A 1859.— 

iS^ee SoLiciTOBs — 

TAXATION. - 

O/coUs.—SeeCo^fti 128 

Reuiew o/»—See Comts 83 



PACCE 

TIMBER. - 

See Crown Land^ Alienation Act of 1876 ... 36 
niANSFER BY FORGED INSTRUMENT.— 

*Vee Rbal Property Act OF 1861 42 

TRUSTEE.— 

Bemoval of.^See Insolvency Act of 1874 23, 83 

TRUSTEES AND INCAPACITATED PERSONS 
ACT^ 
Wife's equitv to a settlement as against her 

husband s tinxstee in insolvency 5(5 

UNION BANK OF AUSTRALIA, LIMITED.— 
Name in which to sue. In this case the Union Bank 
of Australia, Limited, had sued the defen- 
dant in the name of their Inspector. Htld^ 
that thei-e is now no authority for an action 
by the Inspector ; it must be by the Union 
Mnk of Australia, Limited, itself. Heid 
also, that Harding, J., was right in refusing 

an application to amend 1 73 

UNLAWFUL GAME.— 

See LiCEXsiN a Act op 1 SS5 1 8t> 

VICEADMIRALTY. Rule 93. - 

Practice. Action for damage by collision. Pre- 

limiHaty Act 2S 

Collision. Sailing niles. Port Due'< Bevhion 

Ad, Prelim* nary Act 29 

VICTORIA BRIDGE.- 

See Local Govern mext Act or 1 878 16 

VICTORIA BRIDGE ACTS OF 1876 AND 1877.— 

£^€e Highway 73 

WAGES ACT OF 1870.— 

Sec, 2. Corporation. Liability for wages. HHd, 
that the taking of possession of tiie moit- 
KAged property bv the mortgagee was suf- 
ficient evidence that the servant had been 
hindered in the recovery of his wages, under 
section 2 of the Wayes Act of 1870, Held 
also, tliat the pi-ovisions of the Wmjei Act 
of 1870^ so far as they are applicable, may 

be applied to a corporate boily 190 

WAIVER.— 

See IxsuRAXCE -V^ 

*S^€e JlTBOMEXT 192 

WIFE'S EQUITY TO A SETTLEKENT.- 

Su TuE Trusters akd Ixcafacitated Persons 

Act 56 

WILFULLY.— 

iS!ee Brands Act OF 1872 45 

WILL.— 

AdminisircUion. Absence of attestation clause ... 130 

See Life Assurance Act 130 

AUercUiotu in. In a will in which altei-ations, 
initialled only by the testator, have been 
made in different ink from that used in the 
body of the will, but simiULr to that used by 
witnesses in signing, the presumption that 
such alterations were made before the execu- 
tion of the will is not strong enough to 

support the amendments 185 

WINDING UP COMPANY.— 

iS^ee Companies Act OF 1863 ■.. 21 

WITNESSES.— 

Coats of, -SuCosm 20 

Applkation to order out of court,-^ee Practice 173 . 
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